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PREFACE. 



THE dcfign of the following work has been 
to colled from every authentic fource, and 
to afcertain, with as much precifion as the fubjeft 
would admit of, the genuine principles of the 
law of infurance ; and fo to arrange and methodife 
them, that not only lawyers, but merchants an4 
others, niight, without much difficulty, acquire 
St competent knowledge of them. 

It is now many years fince I firft conceived the 
idea of attempting fuch a work. But after I had 
made fome progrefs in it, I perceived that, if 
completed upon the plan I had adopted, it would 
l)e found too abflraft and elementary, to a£ford 
that affiftance to the commercial world, or even 
to the profeflion of the law, which it was my am* 
bition to render to both. — I perceived that the 
leading principles which govern contradts of in- 
furance lie within a narrow compafs ; and that it 
is only the application of thofe principles to par- 
ticular cafes, that could form a work of general 
utility. My averfion to retrace my former fteps, 
and to go again over the ground I had fo recently 
trodden, concurring with other circumflances, indu- 
ced me, at that time, to lay afide my defign ; and , 
it was not till lately that I determined to refume 
it. But though, in my new undertaking, I have 
adopted a different plan, and made a new arrange^ 
]7ient of the fubjeft, ftill I found that my former 
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iip Preface. 

refearchesy and the coUedions | had made, greatl)^ 
facilitated my labour. 

In works of this nature^ the greateft attention 
to method is neceffary. Their utiHty in pradice, 
in a great meafure, depends on their being pro- 
perly arranged. Method, however, is only ufeful 
fo far as it conduces to perfpicuity. Too ftriA an 
adherence to methodical arrangement only defeats 
the end which is meant to be attained by it. A 
multiplicity of divifions and fubdivifions only ferve 
to burthen the memory and weary the patience, 
1 have therefore avoided, as much as poflible, 
divifions too large and comprehenfive, on the one 
band, and too trifling and minute, on the other. 

The different branches of marine infurance fo 
blend themfelves with each other, that the forming 
of any 4iftin£t and fatisfadory analyfis of it, is a 
talk of no inconfiderable diCTiculty. In the vaorious 
treatifes on this fubjed^ which I have had occafioi^ 
to examine, I have feen no arrangement that I could 
entirely approve. — Of thearrangementnow adopted, 
the reader will be able to form his own judgment, up- 
on infpedion of the following analyfis. It will there 
appear that the fubjecl has been divided, as nearly • 
as it could be, according to the natural order of 
events, from the firft idea of the contraft, till the 
final clofe of the tranfadtions upon which it is tp 
operate, or which arife out of it. 

The numerous cafes that have been decided in 
the courts of Wejimnjler^ upon queftions of in- 
furance within the laft 60 or 70 years^ afford the 
beft materials for a treatife on this fubjeft. 
They at once fupply the rules of law, and fhew 
the appUcatiQQ, gf them.^And as the utility of 
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Preface* 

a wcn-k of this nature greatly depends on its being 
as complete as poffible within itfelf, fo as to render 
a recurrence to other booka feldom neceffary, I 
have^ in order to give the prefent work this ad- 
vantage, in as great a degree as the limits I had ' 
^ prefcribed to it would admit, introduced into ft 
all the decided caies I have been able to collet, 
upon each branch of the fubje^t, rejeding fuch 
only as I deemed unworthy of notice. — In abridg- 
ing thefe cafes, I have obferved one uniform rule. 
Each will be found to confift of three diftinft 
parts;— the fads, the decUion, and the reafons 
.ailigned for it. — Where the decifion of a cafe can* 
not be well underftood, without fhewing the points 
infifted upon in argument, thefe are briefly ilated« 
— But though I have taken great pains to (horten 
each cafe as much as the- plan of the work would 
admit, I am forry to find the bookfwelled to afize 
confiderably beyond that to which I had hoped to 
confine it. 

A few of the cafes have never before been in print* 
Some others I have cited from manufcript notesj 
which feemed preferable to any hitherto publiflied* 

Under each head I have endeavoured, with the 
requifite perfpicuity, to lay down the principles of ^ 
the law, as I have been able to colle£t them from 
decided cafes, and from the beft authorities^ an-^ 
cient and modern, which I have been able to pro- 
cure. 

. There is fcarcely any contract which affords iw 
greater number of qucflions of doubt and difficulty 
than that of marine infurance. Though the prin* 
ciples of the law applicable to this contraQ:, are, 
in general, well defined ; yet the policy being 
ufually of one uniform tenor, and the tranfaftions 
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uponwhichit ja to operate, infinitely various and com« 
plicated, the confli&ing rights of the parties are often 
fo equally balanced, that it is impoflible to decide 
between them, without fometimes reforting to very 
nice diflin£Uons. It often happens, too, that the 
real juftice of the cafe, as between the parties, 
muft yield to the ftrid rules of law : And it feems 
to be a general fubject of complaint, in moft com- 
mercial countries (tf), that, upon fuch occafions, 
courts of juftice are fometimes tempted to forfake 
the rules of law, and to lean in favour of the fuf- 
fering party. It is not to be wondered at, then, 
if the doftrines delivered from authority in Wejimin' 
Jier Hall fhould be found, in fome few inftances, 
to be irreconcileable with the true principles of 
the law of infurance. 

It is faid that good faith fhould prefide in all 
Ihe. tranfa£iion$ of commerce, and equity in the de* 
cifion of the queflions to which it gives rife.— 
That good faith fhouLd prcfide in all the tranfac« 
tions of commerce, is a truth which cannot be too 
frequently repeated^ or too forcibly inculcated*— 
And that equity fhould, on proper occafions, have 
its due weight in the decifion of commercial quef- 
tions, I dm alfo ready to admit. But, by equity I 
would not be underftood to mean thofe wild and 
fanciful notions of right, in which no two men 
isstn agree. , I mean that reditude of judgment, which 
is the refult of natural reafon, enlightened and di- 
rc&ed by the wifdom of the law. Under pretence 
of equity, the law is not to be forfaken.* Where 
that is clear, it muft prevail, however hard it may ap- 

• 

{a) Vid. RyTii. Quacft. jiir. pri?. lib. 4. C. 5 } Slfoccba p* 54! » 
ft. 6i lEmerig. tOm. 2, p. 355. 
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pear in particular cafes. Hoc quidem perquim durum 
eft^fid Ha lexfcripta eft. It is fafcr, perhaps, to rely 
on the confcience of the law, than on the con«i 
fcience of any man, however wife and virtuous 
he may be. Omnia funt incerta^ turn d jure dif* 
eejfum, eft. Nee praftari^ quidquam poteft^ quale 
futurum Jit J quod pofiium eji in alterius voluntate^ 
ne dicam libidifte (a). 

Wherever I have found any 4eci(ion, oi* any 
doftrine advanced, which militated againft any ac- 
knowledged principle of law, I have, with a pro- 
per freedom, but with decency and refpeft, pointed 
them out to the notice of the reader, widx fuch obfer* 
•V^tions as I thought it my duty to make on them. 
I have not, however, unnecei&rily ftepped afideto 
make captious objedions. I hdVe only fought, where 
the occafion called for it, to reftore the true prin- 
ciples of the law \ and the better to enable me to 
do fo, I have availed myfelf of the Works of fo- 
reign writers of acknowledged authority upon the 
law of nations, upon marine law, and the law 
of inlurance ; and I have freely had recourfe to them, 
wherever their affiftance would enable me to clear 
up a doubt, or to folve a difSculty. 

Nothing can more promote the true interefb of 
commerce, than that the law, which ihotlld regulate 
the contrads of merchants, fliould be well imder- 
ftood. If the prefent work ihould at all conduce 
to that end, or, in any material degree, advance 
the general profperity of my country^ my paint 
will be fufHciently rewarded. 

VJ\x!tixd[i^ti&ioBQttomry^Xk6.Re/pondentiai though 
tj^fe contrads are not at prefent much in ufe iq 
this country, I have coUeded from the Roman law 



{a) Cie, ad fiun. lib.99 eptft. i6« 
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and from f progu authors, fuch materials as Icemed 
neceflary to enable me to form a confiftent treatUe 
on this branch of the fubje£L 

Infurance upon Lives^ and Infurance againji Fire^ 
are now 'become very import^t contrads in this 
country. Upon each of thefe I have put together 
all the materials I could colled):, and have digefted 
them into fuch a form, as feemed moft likely to ren« 
der thofe parts of the book ufeful to fuch perfons 
as may have occafion to confult them. 

Havingthusihortlyexplainedthe natureand defigot 
of this work, I now, with confiderable diffidence, fub* 
{nit it to the judgment of my own profeifion, and 
of the commercial world ; Pojhdans a liilore^ ui 

fi quid fuperftuum vel perperam pofitum in hoc ppcr€ 
inveneritj Mud corrtgat et emendei ; vel conniventibtu 
eculU pertranfeati cum omnia habere in fnemoria^ 
et in nuMo peccarey divinum Jit peiius quam bu^ 
Planum {dy 

SAMUEL MARSHAUL 
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INTRODUCTION* 



Of Infurances ' in generals 

INSURANCE is a contradi whereby one party, in Dcfinifkm of 
confidcration of a (lipulated fum, undertakes to in- '^**™**^^ '^ 
demnify the other, againft certain perils or ri&s to 
which he is expofed, or againft the happening of fome 
event (fl). The party ,who takes upon himfelf the rifle 
is called the infurery fometimes the und^rvniter^ from his 
fubfcribing his name at the foot of the policy ; the party 
' prote£led by the infurance is called the infured\ the fum 
paid to the infurer, as the price of the rifle, is called the 
premium ; and the written inftrument, in which the con- 
tra£l is fet forth and reduced into form, is called z policy of 
infurance^ 

(a) Contradut affecurationiiy id ci^ avertendi periculi, dicitur contraftut 
innomuiatui. Facio vt des^ x>o vt faciai, unde deb«t regubri juxta 
natutam contraduum qutbui aflimilatur ; alfimilatur aurem emptioni et v«a* 
diripni, propter prjettum quod datur rationc periculi ; quia qui aiTccuratloncn 
$BC\t propteF praecium, dicitar cmcre evmtHA pcricaU. R»t4t Otmntf dt* 

* B Th« 
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Abufei 0f in- Hke rifts againft which infutances m»y be made are 
drained. * infinite. Fonnerly great frauds were pra^Hfed upon 

ignorant and unwary perfon8> under coloitf of infurancea 
of different forts* which the legiflature fbimd it neceffaryi 
from time tQ tiipe* to repre&» It appears that» in the 
reign of Queen Atm^ ieveral perfona opened offices for 
making infurances on marriages^ births^ chrifienhigSi ftr* 
vice, Sec whofe fraudulent pra£^ices were foon foun^ ib 
injurious to the public* that by thfi ftat* 9 Anfh c. 6./. ^^* 
a pe3|%ity of 50Q/. is impofed 09 every perfi^n <fet;ting up 
fuch office* and 100 /• on every perfdn making fuchin^ 
furanccs in any office ^rcady let up. 

But the nibft mifehkiFotM tp^ciia of thefe fraudulent 
infurances 1$ that upon lottery cbancesy which, long after the 
paffing of the abQVe a£t;> fprung frqm that fpirit of gaming 
which public lotteries muft always excite in the people. 
Thefe> however, after many uafuccefsful endeavours to 
reftrain them in the annual lottery a£is* have* by the (tat. 
27 G. 3. r. I.* which was made expre(s|y for that pur- 
pofe, been coniiderably diminifhed. 

The infurances of greateft public utility* and to which 
the following work will be confined, are, 

. I. Marine infurances y including the fubjeft of bottomtj^ 
and refpondentia^ which are a fpecies of marine infurance 2 

1. Infurances upon Bves ; and 

3. Infurances againft lofles hjfire. 

The firft of thcfe will be the fubjeA of the prefent 
book. 

Marine Infurances. 
Marine inft^ances are made for the prote£^ioQ of per* 
fon$, having an intereft in (hips^ or goods on hoard^ 
from the lofs or damage which may happen tQ them ficom 
the perils (^i) of the fea, during a certain voyage* or a 
fixed period of time (i). 

The 

• 

. {a) In coaipKane« yr\^\ cuft«m tht ^«rA f§nii \i lure uM in S f«nft m 

whicit ft 11 not ufiKtUy undcrAyxKl. It «btft Hoc hcrt mean dmn^r^ Af««i^ 

Jt^p^rdy^ according to. its cpouBoa. ■ c c cpttri w { foe to (ay tkU t kitlT vai oc^ 

««(ion«d by a particular peril, wouM, accordiQ| tl» fi>M acc<iyi|tatj«i» be Cq fff 

^ SiDat the ioft voU. from the danger of fucH lolii. Ia iafuFUicc the word peril 

fCocraUjir 
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The utility of thU caatraA confifts mJ]be-p»8iA£HQ<f it Their vUUtr. 
affords :to maritime commerce^ by diyidinf. loffes^ whj^ 
they happen, beoveen many. So aS' to x^^t them f^U. 
lightly upon each^ and thus enables individuals to embark 
their whole capitals in hazardous enterprifes. Without 
infuranoe, foreign commerce couTd pnly be carried, on by 
the few who are wealthy enough, or bold enough^ to 
run alone the rifles which neceilkrily attend theprx»fiB# 
cution of it. Thefe would engrofs all maritinie xromi* 
merce to themfdves, and their pTofits,r for want of oom^ , ^ 

petition, would be immoderately high. . 1 

The utility of marine infurances cannot be betted 
exprefled than in the words of the preamble to .the 
ftat. 43 ERz. c. i7»r which recites that, ^ By means of 

policies of infurance it cometh to pais, upon the lofs 

or periihing of any ihip, there followeth not the vn* 

doing of any man; but the lofs lighteth rather eafily ' v^- 

upon many, than heavily upon few ; and rather upi- « 

on them that adventure not, than thofe diat do ad» 

venture! whereby all merchants, efpecially of the 

younger ' fort, are allured to venture more wiflingly 

and more freely.' « 

Much pains and induftry have been employed in fruit- whether their ] 

left endeavours to difcover the origin of marine infurances. ^l^^ ^ 
This, like every attempt to trace the firft imperfeft 
beginnings of thofe inventions which have arifen hj im- 
perceptible degrees out of human neceffities, has only 
terminated in doubt and difappointment. Some enquiry, 
however, up^n this fubjeft, may be expe£ked in this place; 
and yet the mofl: careful refearches fcarcely enable us to 
aTcertafai about what time this contrad: firft came into ge- 
neral ufe even in Jialy, where it feems to have had its 
origin* 

fcnerally figmfiet die JUifftfUgg of tfit event or misfortune of which danftr 
»9fc apprehended. 

{h) Vide FaltMn fur art. i. b. t. p. 26.-.-Afl*ecuntio cA cenvmtio de 
rebus tutd aliuadi transCerendU, pro certo prxmio, feu eft averiso periculi. 
Sf^m. fnn 4. e. '7. n. 262.— Ayerfio peitcblt ita difta qood aliquit akcrkis 
yrnculuib ia nan ereiiuni it, aut b it redpit. iMten* lib. %, e. 5. n. i. 
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count of the 
origin of infu< 
raacc. 



CUiracy in his commentary on the firft airticle of Le 
Gmdofiy following Giovqn VUlani in his univerfal hiftory, 
fays that policies of infurancc and bills 6f exchange were 
unknown to the ancient Roman jurifprudence^ and were 
the invention of the Jews^ when they were banifhedftom 
France by Dagobert^ Philip Augufius^ and Philip the Langf 
to enable them to draw from thence the moiiey and 
goods which they had concealed^ or depofited in the hands 
of their friends before their departure. That they with- 
drew their money by means of fliort notes expreffed in 
few wordsj fuch as are dill ufed in bills of exchange. 
That} in order to withdraw their efFefts, their fufpicions 
fuggefted to them the firft rude beginnings of policies of 
infurance^ whereby, by their jewi/b artSy all the rifle and 
danger of the voyage fell upon the infurers in confidera- 
tion of a prefenty which was called a premium. So th^t^ 
according. to Cleiracy bills of exchange and policies of in- 
furance are oijevnjb birtli and invention, and have nearly 
the fame name, — Polizza di cambio^ Polizza dificwranza* 
He adds that the Italians and Lombards^ who were fpcc-. ^ 
tators of ^\% Jewifh intr^e, and the inftruments cm-, 
ployed in conducting it, prefervcd the' forms of thefe in- 
ftruments, which they'afterwar4s well knew how to avail 
themfelves of, in conveying out of Italy the efie£ls of the. 
Gtulpbsy when: driven from thetic« by the Gibbelines^-^T^nt 
this relation, though adopted by fo refpediable a wri- 
ter as Cleiracj carries witli it very little of the air of pro- 
bability. 

Be this as it may, maritime commer^ carried to 
any confiderable extent, muft neceflarily draw after, it 
the . contract of infurance, from the defire natural to 
all men to be proteAed againft the accidents of for«> 
tune. The utmoft we can do, therefore, towards alc^fr^ 
taining, as nearly as the nature of fuch an inquiry wiU 
admit, about what time this contra^ came into life, will 
be to trace the progrefs of commerce till it attained that, 
height, which tendered infurance neceflary to its farther 
advancement*. This inquiry will be facilitated by nn ac* 
count of the various fyftems of marine law which have 

been promulgated by the dificrenc maritime ftata of 

Europe^ 



Ghiq>,I»] Introduilwr. .. j 

• 

Eurt^e^ JxoTf{ ^n>e j^o^time, as the advancement of com- 
merce rendered them neceflary; and by fliewing about 
what period laws for the regulation of the contrslft of. 
infurance firft began to make a part of thefe fyftems. 

If the ancients were unacquainted with this .contrafl:. Whether this 
It was becaufe their maritime commerce never attained known toTrhe 
the degree of greatnefs which rendered its prpteftion ne- Ancients, 
ccflary. Hiftory affords us no information from which 
we can form any conjecture, whether it was in ufc 
among the Phceuiciansy thie CarthaginiqnSi or the Greek 
repu1)lics. 

It is true tliat each of thtfs dates did carry on foreign 
commerce to an extent that would have rendered it a fub- 
jeA of infurance, had this contrad): been already in ufe 
among them. But it feems extremely probable that their 
maritime commerce was never of fufficient magnitude, 
nor fufEciently perilous, to oblige them to rcfort to in- 
furance as « means of enabling private adventurers to 
carry it on. 

As to the Romans, though the contract of bottomry 
which is a fpecies of infurance, was well underftood among 
them, as we {hall have occafion to Ihew hereafter, 
yet there is no mention of infurance in the Romun law ; 
nor is there to be found in any book of that law, or in 
the Lt$Hn language, even a name for this contrad, the 
word ajfecuratio being a barbarifm adopted in haly about 
the 12th or 13th century, when infurance probably firft 
came into ufe there \ nor does the hiftory of that people 
any where afford a well-founded reafon to believe that this 
cdntrad was ever in Ufe among them. It is true, that 
though th«ly had no naval power before the {ir&, PunU 
war, they becamie mafters of the fea before the fecond; 
and that, after the battle of ABiumj their nunritime 
ftrength was confidered as equal to their domiiiibn on 
land. But that warlike and ambitious people, during 
almoft all the time of their greatnefs, ciiltivated naviga* 
ticn only with a view to war and conqueft. Commerce 
vaa to diem a fvibjedl of inferior confideration, which 
tl\ey left to be carried on by the Saves and freed^men of 
the great* To' extend their conquefts and confolidate 
iheir power, was their principal employment, and almoft 

83 the 



IniroduAion. £Book L 

« 

ll^t only objeft cf their care. Finding thcmfehres mat 
tcrs of the greateft part of the then known wprld) which 
they had reduced to fubjeftion by a feries of unparalleled 
conquefts, they might cafily have engrofled the whole 
eommerce of the nations they had fubdued. But they 
difdained the fober purfuits of induftry, the want of 
which they compenfated by the fpoils of the conquered 
provinces. 

Beiides, the jealous policy of the Roman ftate, by an 
ancient law eftablifhed by Clodius the tribune^ in the time 
of the firft PurAc war, and afterwards renewed by the 
Julian law, prohibited fenatcrs from building or poiTefQng 
ftiips, left the power rcfulting from this fpecies of property 
might render them formidable to' the ftate. 

What commerce they carried on was principally, if 
not wholly, confined to the Mediterranean^ Egaany and 
Etmne feas, which were almoft furrounded by their own 
dominions, and guarded by the armed filets of the 
ftate, fo as to remove all apprehenfion of enemies dt pi* 
fHxtes. Their fmajl veflels rarely ventured out of port 
but in fine weather, and then only to coaA along th9 
fliores, feldom venturing out of fight of land, even ia 
the time of Augujhs {a) \ the mere perils of the fea muft 
therefore have been to them very inconfiderable. So that, 
' whether we contemplate the extent of the Roman- irnxx-^ 
time commerce, or the perils to which it was exppfed^ wo 
0iay reafonably conclude that it did not ftand much in need 
bt thtt protediott of infurance. 

Some) however, have fancied that they could difcover 
' jA Ae Rom^tn hiftory, the firft traces of this contraft. — 
: jti«y relates, that during the fccond Punic war, certain 
isontrsi&ors employed to tranfport ammunition and prpvi- 
(ons to Spmn^ ftipulatcd that the republic ihould indem« 
9i£y dbrntt againft fuch lofies as might be occafiqned by 
the oaemy^ or by tempefl^ in the courfe of the voyage. 
^ hnfutriOum Jisk^ ut^ qtne naviius impoaerentur ad ^xerd-* 
^ Hmr Hifpanienfim deferendoy ah hofiium tev^ejfatisque vi^ 
^paUicc pifioiltt efini {^). Others rely on a pafiage 
sft Sueimimf who relates that the emperor Claudius, 

(«) VId, H«f/, Commerce dci Ancient; cb. 46. f. 9, le, n> 
J^) Liu. Urft. lib. 43. n. 49. ' . 

in 
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in a time bt fearcky at Rome% in order to encoxtrage the 
Importation of com, took upon hixzifelf all the lofs qt 
ddmage that might be oecaGoned by dorms and tempefts 
to its paflage thither* Negftiatoribus eerta lucra pro^fuiU 
f$f/ceptoinfe damf0y Ji quid per timpeftatis accidiffet^ it navet^ 
mercaturit €m^d% fabricantihusy magna eammoda c^nftituit [a). 
Some years afterwards, contradiors, who had been cm* 
pl<>yed to Gonvey provifions to the ^mies ferving in the 
provinces, were protecuted for having fet up pretende4 
ihipwrecks as a ground of charge, the republic having 
taicen fuch loiles upon itfelf : Puhlicmn pmculum erat i vi 
tempeflatisy in its qu4i portabantur ad enerHtus {b). 

But tliefe inftances only ferve to ihew, that the caD« 
tradors were to tranfport the ftores putchafed of them tp 
the places of their deftination, at the rifle of the republic^ 
They have fcarcely a refemblande in any one particular to 
ibe contra^ of infurance, and are to be looked upQB 
merely as a mode of encouraging perfons to fupply the 
demands of the public* Upon no better authority, how^. 
ever, than the above paflage in Suetotxus, has Matym 
toundty aflerted, that Claudius had intr^diiced the cuftom 
of infurance, * whereby', fay^ he^ < the Ata^ and ad* 
^ venture of goods is divided^ re-p$rtedj and home by 
< many perfons ; — ^to the end that merchants might aug« 
« ment their traffic, and not adtenture lA in one bottom 
^ to their lofs and overthrov^;(r)/ The fame author adds, 
that'' ^is cuftom coming to the knowledge of the inhs^ 
^l>itants of Oleron, was recorded by diem, and iet down 
' for a law, to be obferved by all the fea>ieoaft towns of 
^ France*' And yet there is not a word in the laws of 
OieroMf nor in thofe of JViJiuy or of the ffans'-Tewne, as 
eoQeaed by Mdjne himfeU; which has the leaft attufion 
to infurance* 

A paflllge in one of CiaroU letteis is alfo adduced^ as a 
proof thai the Rottunu were acquainted vntli this conttaft, 
j^*-H9ving pintd a great vi£tery in CiSda, and obtained 
-confiderable Ipoils^ there^ he wrote to Ac froqtutfiorf of 
ubdcr treaiiarer, Canmnius Sallu/l, at Lae£eea^ lu thefe 
words: " Laodicea mepntdis accepturum arUtror omnis pi^ 

{•) Sttet, cH. iS* (i) lit;, lib. 15, n. 3. (r) Lex mere. BO^. ' 
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«* cunU publica^ ut et mihl et populo cautum Jit fim veihttM > 
^^ perictdo {a).** From this Emerigon {b) vfOMlA infer an 
order to the proquacftor to cotitraft with perfons who 
(hould be anfwerable for the riik of fending this money by 
fea to Rome. But the fenfe of the pa0age by no means 
warrants this inference. On the contrary, it feems that 
Cicero only meant to acquaint the proquaftor^ that he would 
have the money at Laodicean and there take fccurity for 
Its being paid at Roine^ without any rift:, either to himfclf 
or tfie republic. If this be the right interpretation of 
C/V^ri^V* words, it feems, as Mr. Park has very prof erly 
obferved (r), to bear a much ftronger allufion to the idea 
of remitting the money by means of bills ^f exchange^ 
than to that of infuring againft the perils of the fea. 

There is in the pandefts, an obfervation of Ulpian^ 
which affords greater colour for fuppofing that the con- 
trzQi of infurano;' was not altogether unknown to the 
Romans f than any of the paiTages above referred to. He 
fays, ** Bla JUpulatioy decern millia Jalva fore promittis? 
•<Wrf(rf)." This paffage (hews, however, that the 
contraA alluded to, whatever it might have been, was 
very little known at the time TJlpian wrote, fince ho 
thought it neceflary to obferve that it was not illi^aL 

Growth of maritime Commerce. 

As maritime commerce, when carried to a certain ex* 
tent, muft, as has been already obferved, draw after it 
the contraft of infurance ; and as the growth of the one 
muft ueceflarily induce a corrcfponding improvement in " 
the principles of the other, we will here take a curfory 
view of the progrefs of commerce from its revival in 
Europe in the i ath century, to the period of its attaining 
its prefent greatnefs. 

During the dark ages, which fucceeded the fall of the 
Roman empire, down to the twelfth century> all wa$\ 
Gothic barbarifm in the weft of Europe. Science, litera- , 
ture, commerce, were things unknown or wholly neg- 
Ie£ledv Mftny caufes at length contributed to revive the . 

{a) Cie. Ad Fam. i. 17. (i) Pref. 4. (r) Xntrod, 20. (J) Dig. »• 45» 
dc vctb. oMiff* ••- • ^ .^'f. .«•-..# -"♦-.'..v' »•.•* »^'*- « 

i^lrit . 



fpirit.of.commQrQe».9nd renew ih^ inteircourfe between 
nations. 

• , The .crufadea, about the clofe of the eleventh century, xht crifadw^ 
opened a vaft communication between Europe and th^ 
Eq/t. ConftantinopUf the capital of the Eqftern or Greek 
empire^ had efcaped the ravages of the northern barba<^ 
rians who had overthrown that of the JVefi. It was ftill 
a great and commercial city, where the elegances of po« 
lifhed life yet remained $ and this became the place of 
general rendezvous for the chriftiah armies on their way 
to Palefiine^ or on their return from thence. And though 
the obje^ of thefe expeditions was conqueftj and not. 
commerce, and though the ifliie of them proved unfor* 
tunate to thefe romantic and infatuated warriors, their 
commercial eie£ls were beneficial and permanent. The 
crufaders brought back with them a tafte for the refine- 
ments and luxuries of the Eaft^ and this foon created a 
demand, which could only be fupplied by an cxtenfivd 
commerce with thofe parts. 

The clofe of the holy war was followed by the inven- Difcoveryof ti« 
tion of the mariner's compafs, or at leaft its introdu£lioa mariner's com* 
into Eutcfie^ about the year 1260. This, widi the confe* ^^ '* 
quent improvements in navigation, opened a wide field 
for maritime enterprize. 

The feudal fyftem which had been eftabliflied in all the The ereaing^ 
weftern parts of Europe by the northern conquerors, had, corporaiuwu. 
about this time, attained its greateft height, and the over- 
grown power of the nobles, ifs natural concomitant^ 
while it held the great body of the people in flavery, con- 
trouledj or gave law, even to the fovereign himfelf. To 
create fopie pgwer that might counterbalance that of thefe 
potent vaflals, it became the policy of the monarchs of 
Europe to ere£l communities or corporations in the con£- 
derable towns, with exclufive jurifdidion, and privileges 
which might proted the inhahitanta from fervitude, 
or dependance upon the neighbouring barons, or any 
other than the fovereign himfelf, This expedient was 
fixfi adopted by Lewis the Grofs, about the beginning 
of the 1 2th century; and though an ancient French au- 
thor calls it a new and wicked device to procure libertj" 
to flavcia and encourage ihem tp ibake off Uie dominion of 

their 
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dvitr^f^fterj (^, yc!t Ha tfktki df thii mdfore fom jtt£» 
ftified the policy by which it was di6iated. The toWftt be* 
came the afylrnn of the opprefled^ the acquiiitkm df Hbcrty 
prcduced a fpirit of indttftry ^ snd comnierce foon begin tO 
eftablifli an intelrcOurfe between di^r^it natfons. -^ 

The frce^ ftates of Itdljy which afofe out of tht niin^ 
of the wcftcrn empire, fought, by the aits of peace, to 
raife thcmfclvcs to that eminence which 6therd had ob- 
tained by arms and conqueft. During the 12th and i jth 
centuries, the commerce of Europe was almofl: entirely 
in the hands of thefe Italians^ more generally kno'Wn in 
thofe ages by the name of Lamhardsi of whom companies 
or faftorics fettled thcmfelves in almoft every ftatc in 
Europiy whete they became .the only eonfiderable mer-^ 
ehants and baiters, and in thoie times riralied even the 
Jtws themfelves in the arts of ufury. One of thefe 
companies fettled in Londony from whom lambard'JbrHty 
In that capital, took its name. The xm\ republics of 
Venice and Genocy at this time, took the lead in commcr-* 
dal adtenture. They brought the rich produAiotu of 
India at firft by a northern circuk, through the CaJ^ian 
Sea to AJiracAHy and from thence by the Black Sea to 
Europe* The Veeietians afterwards, having obtained pcr^ 
miffion from the Pope to trade with the infidels, and from 
the CaHf of Egypty the liberty of trading on the coafts 
tA Egypt and Jiffyrioy opened a more dire<9; communication 
with Indidy the trade of which they now wholly engrofledi 
aaid continued the mpfl powerful maritime (late in Europe^ 

till the Poriug^fe doubled the Cape of Good Hope in I497i 
^nd eftabliihed an uninterrupted communication by fea» 
between Europe and the Ea/l Indies {b). 

. As the maritime commerce X)f thefe Italian ftates ap- 
pears to have been carried to a very confiderable extent 
brought into ufc gioovX. the end of the 13th century, it is extremely pro- 
^ *'^^' bable that infurance came into ufc in Italy about that tune. 

^rom ^hence^ after the advantages attending it came to 
be^iadcrfiood, it was 4Tanrpi;inted into moft of the coun^ 
tms^ where the JLembardj^ had eftabliOied their trading 
'(companies. Accordiog. to Medyne (^)> they introduced 
it into E$^Md fomewl^at earlier than into the neighbour; 

{a) Vid. ifiar^Hiih^frdr.i.y. til- ^^>JKr#^ €«»«»♦■•• *#*«wi«il, 
cts. 4^, f. 13. p. 31 1. («) Ixx mere. 105. 
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ing countries on the continent \ and> as a proof of thisj 
he fayS) tl»it even Antnverp^ in its meridian glory, bor* 
ifowed infurafice from Englandy and that down to the , 
^9ie in whieh he wrote (1622), there was in every policy 
made at Antwerp^ and other places in the Lov> Cwntrks^ 
a elaufe inferted, that it fhould be in all things the fame 
as policies made in Lombard-Jlreetf in the city of London, 
the place where the Lombards are known to have firft fet-« 
tled> and carried on their commerce in England^ and 
where the merchants of London ufed to hold their meet- ■ 
ings before the Royal Exchange was built. . 

Afidierfin{a) fays, that the vaft commerce carried on Wh6niqi»£it>» 
about the middle of the liJth century, between England ''""^ 
and the Netberhndsy introduced the prafiice of inijaruig 
from loiTes by fea, by a joint contribution. But the pre- 
amble to the ftat. 43 £liz. c. 12, which was pailed in 
1601^ diftindtly ftates, that it had been an imtnemarial 
ufage among merchants, both Engiyb a;nd foreign^ when 
they made any great adventure, to procure infurance to be 
made on their Ihips or goods adventured^ From this it 
may reafbnably be fuppofed, that infurance muft have 
been in ufe in England long before the middle of the pro« 
ceding century. 

But while the, Lombards were fuccefsfuliy cultivating Commerecor 
their conmierce in the foudi of jE«n^, the fame fpirit 2)eaf«f^^ 
began to manifeft itfelf in the north ; and about ^le qiid* 
die of the 13th century, the cities of Lubee and Hamburgh 
opened a trade with the Lombards, Thefe, heweverj were 
foon obliged to enter into a league of mutual defence agpinft 
the piracies of the Danesy Swedes^ and other barbarous 
nations furrounding die Baltic. The benefits refultiifg fi:om 
this confederacy, foon induced other towns to f6lieit to 
be admitted into it ; and in a fiiort time,, eighty of die 
moft confiderable cities of Gtrmanj and die NeAirloMdi 
were received into this alliance, which tMk the name of 
the Hanft<aic League, They fupplied the reft of Eufopi 
with naval ftores, and eftabliihed in feveral towns a fta« 
pie, in which tHeir commerce was regularly carried on, 
undet the protcftion of this powerful coczfederacy. Bru-^ Commefce pt 
^/, in Flandersy was did moft confidcraHc ef thefe. U tb« Fitmn^u 

(a) UiH. com. vol. 2j p. 10& 

b^ 
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became the center of communication bistwcen the Lom* 
bm'dj and the Hanfeatic merchants^ and the great empo- 
rium for the merchandize of the \£!a^ and Weft. The 
Flemings traded with both in that city. This infufed into 
them a habit of induftry, which, while they retained their 
ancient free inftitutions, rendered Flanders the mod 
opulent, the moft populous, and the bcft cultivated coun- 
try in Europe, 
Meafurei of Erf. Edward IIL, uppn his going into Flanders^ preparatory 
tr^uccthcwooT ^^ ^^^ ^^ invafion of France, about the year 1340, was 
Jen manufafiure ftruck with the -flourifhing ftate of thefe provinces, of 
^""^ n «* • which he foon difcovercd the true caufe, and endeavoured 

to fcxcite a fimilar fpirit of induftry among his own fub« 
je£ts, who, blind to the adv^tages of their iituation, and 
ignorant of the fource from which opulence was deftined 
V , one day to flow into their country, ncglcfted his wife ad- 
monitions ; nor would they even attempt thofe manufac<» 
tures, the materials of which they fumiflied to thefe fo- 
reigners. The King, however, encouraged Flermfb ar- 
tiaians to fettle in his dominions j and caufed many wife 
laws to be made for the encouragement and regulation of 
trade, particularly the ftat. 11 Ed. J, c. 2, by which all 
perfons were prohibited from wearing any woollen cloth 
but of Engli/b fabric. By this he gave a beginning to the^ 
woollen manufa&ures of England, and firft turned the 
adive and enterprifing genius of. his people to thofe arta 
which have raifcd this country to the firft rank among 
commercial nations. 

The Lombards, however, ftill cngroiTed the whole of 
the carrying trade with England. Some attempts were 
n)ade by parliament, in the. reigns of Edward III. and 
Richard 11. to encourage Englijb. (hipping, but without 
effed; for we find, that in the i8th year of fienry 
VI. the commons petitioned, that no Italian, or other 
merchants, of the countries beyond the ftreights of Giln 
raltar, fliould fell here any other merchandise than that 
of the countries beyond thofe ftreights. And the reafon 
affigned for the regulation thus prayedj vas, thaf the 
//o/uiAr had become the carriers^ not only of the. commo- 
dities brought from the countries within the ftreightSi 
but sdfo of thofe from the cowtria without theftreights» 

which 
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which Were not brought in fuch abundance/ hot fold Co 

cheap, as when they were, brought by the merchants df 

the countries from which . they came. They prayed> 

therefore,, that this, might pafsinto a law for ten years } 

but the King .di4 not confept to it {a). At lengthy how-, xhcir commerc* 

ever, by ftat. i Rich. 3^ c, 9, great reftraints were laid, y**'^*"*!' *" 

both upon thcfe Italian metchants, and their commerce. 

But, befide the difadvantage of having almoft all the EngHjk trade 
foreign commerce of JEngland carried on by ftrangers, ^^^^l^^jfg^IJJ"^ 
even the internal trade of. the country was continually mooopoUcs^ 
checked in its growth, or wholly rcftrained by me rapa- 
city and bad policy of the government, cither by enor* 
mous ,and arbitrary impofitions, or by grants of mono- 
polies, which for ages operated as a conftant difcourage- 
ment to induftry and ingenuity, till by the ftat. 2 1 y. i, c. 3, 
they were declared to be contrary to the ancient and fuhda* 
menial laws of the realm. 

It may be recolle£ted alfo, that England^ from the rime 
of the conqueft, down to the time of Henry YIL^ wa» 
almoft conftantly engaged in foreign or domeftic wara* 
The arts of peace were, during that time, exiled, as it ' 
were, from this Country, and fo remained, until they found 
in the comparative tranquHlity of the reign of that, cautious 
prince, a degree of prote&ion, under which they began to 
acquire fome portion of ftrength and ftability; ' 

Two great event§ alfo, which happened in this reign, DKcoverf of 
gave to the reviving fpirit of commerce, a hew and ex- -^^f^'*^* »"<* *t , 
traordinary impulfe. While the Portuguefe were -creeping the Eafi InMti, 
along the coaft of Africa^ and flov^ly and cautioufly ex- 
ploring a paflage by fea to India by the ^ift, Columbus 
conceived the projeft of (ailing thither by tlie weft, anid 
in the attempt, difcoveiid the IVe/l Indies, and tlic vaft 
continent of America^ in the year 1492. The Portuguefi 
ftiU perfevered, ai^d, in the year I497> atchieved their 
great defign. Vafqtus de Gama doubled the Cape of Good 
Hope, and opened^ a paiTage by fea to India, China, and 
Japan* Europe now emerged out of that darlcnefs in which 
flic had been involved from the fubverfion of the Roman 
empire. The arts awoke from a flumbcr of xa ccnturieir 

{4^1 Vid. Zeeye\*% UA^ of •tfpitffy p. li. i;. 

So 
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So vift a fteld for foreign ^iboverf and commercial enters 
priie was now opened to the view of the maritime ftates 
of Europe^ that the thirft of miKtary glory, fo long pre- 
dominant, foon gave place to the avidity of utreakh^ 
and a paiBon for adventure in die newly difcovered re- 
. gions. ColoniTration followed, and the Englijh foon formed 
vakiable fettlements in the Ea/l and Weft, Indies^ and on 
the ccntinent of America* 
hemijk rom- The , FlemifigSy ho'^revct, ftill retaining their ancient 

^m^tu^^^ free inftitutions, were yet the firft commercial people in 

Europe* ^!Tieir induftry, their manufa£):ures, their foreign 
trade, ftiU fecured to them a high degree of wealth and 
profperity, when all was overthrown by tlie bigotry and 
tyranny of Philip II. Many of the perfecuted fugitives 
forfook tlieir country and joined their fellow fufTerers in 
the Batavidn moraflfes, and with them, under the illuf- 
trious heroes of the houfe of Orange^ bravely vindicated 
their liberties, and finally triumphed over thtir oppreflbrs^ 
TraD^rervrd to Many alfo fought an afylum in Englandy encouraged and 
^liu^*^"^ protcfted.by the wife and beneficient policy of Elizabeth. 

To both countries they carried their induftry and their ufeful 
arts ; and thus was laid the moft folid foundation' of that 
commercial greatnefs and maritime ftrength to which Eng- 
land TinA Holland nftcTwzrds attained; and which, in 'th» 
kingdom, has fince been carried to a height unparaflelcd 
in the hiftory of mankind. 



■» 
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, Marine law. 

The growth of maritime commerce in Europe^ of which 
I have rapidly traced the progrefs, muft have beon accoxa- 
panied by a correfponding improvement in nwurine law* 
Several codes were f<»ined by difitrent ftates \ at 6rft for 
the regulation of navigation, ^^d for defining, the authority 
of the mafters and other officers of fliips, and the duty 
jnd rights of the feamen ; afterwards for the regulation 
of maritime contrails. 
IIMwf hm- The earlieft fyftem of marine law, of ir^wH wft find 

«ny account in hiftory, warthat compiled by. tjbe BMfMtf 
after they had, by Aeir commerce and naval viftories, 
obtained the fovercignty of &e fca, about pop yci^ra iic- 

8 fore 
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fine die'chrifttan aenu Cic^ro^ ip IiU Qiation in favour oj^ 
tbe. MaaiUan Iaw> .(aj& of thatpeopk, *< Rhodiorum tify(/it^ 
ad mfiram metnoriam difdplma navalis €t ghria remaf^t**' 

Whether their maritime code merited equal applaufe^ 
we are now unable to determine^, becaufe there is reafon 
to'fuppofe that it has not been tranlhutted down to us; 
not at lead in a perfe£i Aate. A colle&ion of marine 
inftitutions^ under the denomination of Rbodum law8» 
may be feen in Vumius ; but they bear eir'ident marks of 
a fpurieus origin {a). Some have fuppofed^ that the Rh^ 
dtan laws were adopted by the Romans during the firit 
Punk war> when they firft became a naval power« Otbcra 
^ffirm» that they were incorporated with the Roman lawj 
by yufiinian and others (i). Perhaps the mbre probahU 
conjecture is, that different parts of thefe laws w€re> froo^ 
lime to timci adopted by that peoplcj as the ucceflities of 
Aeir* marine required* 

As to the Pbtenidans, the Carthaginians, the Athtniant^ 
the Corintlnansf and other maritime dates of antiquity^ 
whether they had marine laws of their own inftitution^ 
00 where appears, if any fuch eirer exifted^ they hav^ 
not defcended to our times. 

7he firft code of modern fea-laws was compiled about jfmaJ^kitam 
the time of the firft crufade, towards the end of the •^^^ 
eleventh century, by the people of Amalpbi, who had 
dien become confiderable for their commerce and maritime 
power. It is not improbabfe, that this 'code confifted 
principally of the Rhodian inilitutionsi which were found 
ftill ia force in the countries bordering upon the Medk^rra* 
mean ; and being cotte£led into one regular fyftem, were, 
tot a coafiderable time, generally received as law in tbafe 
aboacries. 

But ether ftatss, as they grew into eminence, formed Co«/o/aM dd 
«ew coik&isna of marine bw, in which the old inftito- ^'^' 
Ibns were ahered aad modified to fuit the improvements 
^ lim tiflKg, car their own particular interefts. Great 
jnoan^nmence was £oon found to ariie from thi3 diverfity 
of rules upon a fubjed: that had long been regulated by 
one gaieral fyftemi which iras looked upon ad part of the 

$i) TM. Buttrfg, 9rtf, |. (ii} \ii, Mim dt diHiy»io aaniy 1. 1. c to. 
9^imm'Mt ki Ptclciam 190. 
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law of nationa. This made it lieceflary for the difij:rent' 
maritime ftates to form a new code oat of all thefe dK^ 
cordant materials ;• which was done, as Grottui informs, 
us {a)y by the authority of almoft all die fovereigns of Eu" 
ropu Th;s new digeil was denominated Confolato del mare*. 
It was originally piiblifhed by order of the ancient kinga 
of AragoHj in the Catalan tongue^ and therefore probably 
compofed at Barcelona^ the capital of that province^ and 
of the kingdom of Ar^tgon. In the thirteenth century, 
this code was received as law m Ita/y^ the Greek empire, 
France and Germany {b) ; and Vtnmus fays, that moft of 
the marine laws in Spain^ Italy, France, and England^ are 
.borrowed from it (r). Cufarigis fays of it, Confulatus 
marts, in mdtertis maritimis, tanqtsam^ umverfalis confuetuda 
habens vim legis inviolaUliter attendaefl apud omnes provincias 
et nationes{d). So that it feems to be confidered as a 
branch of the public law i and though not quite unex- 
ceptionable in fome refpe£lsi it^ regulatioris are ftiU of 
▼ery high authority in every maritime ftate in Eitrope. 

LxwsofOltroH. The collcfKon of fca-laws, next in point of time, as' 

well a& of celebrity, is that of Oleron, which, according to 
the French writers, were digefted in the iiland of that 
name, under the title oi .Rook des jugemens d* Oleron, by 
dire£^ion of Queen Eleanor, the wifg of Henry II., in 
her quality of diich^f^ of Guienne, and afterw^ds en- 
larged and improved by her fon Richard I. (^)- But Sel* 
den denies this, aird maintains that thefe laws were com* 
^ piled and promulgated hy Richard I., as King of England (f.) 
Thefe laws are inferted in the beginning. of thcf book, 
entitled Us et cautumes de la mer, with a very excellent- 
commentary on each fe£^ion by Cleirac, the learned editor. 

tzwt ol P^ifiuj. The next colle£tion which occurs in Cleirac,. is that of 
' the ordinances made by the merchants and makers of the 

magntfcent city of Wi/huy, in the ifland of Gothland, an« 
ciently much celebrated for its commerce, now an obfcuro 
and mcoiifiderable town. The true date of the promulga- 
tion of this code is not certainly known. Malyne {jg) {ays, 

(<i) CfW. De jur« b«l, lib. 3, c. i. f. 5, n. 6. (^) Emtng. P«f. (. 

(e) Vlmnius Leg. Rhod. p. 190. (</) Cufarigis ^ Difc. irj. n. 12. 

(«) Cttiracf^ Zf Emerig, pre/, p. ti. (fj Sclden de domioio outfUic. 24.. 

(f) CoUedionof Sea laws, p. 44. 

that 
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to regulate it, than in any o^er country ; and hence 'At 
praflice of it with us has been found moft conform- 
able to the general ufage of trade. Some few ftatutes 
liave pafled, from time to time> to rcftrain the abufes of 
infurance, but not one has yet been made, cither to af* 
certain any old principle, or to fan£bion any new one. 
This may be accounted for, not by fuppoiing, with a 
learned writer on the law of infurances, that this law 
was already well ktxlcdf and its principles uiiderftood 
in moft of the neighbouring commercial countries, before 
the ufe of it became cxtehlive in England {a) j but bc»- 
caufe the law of merchants is confldered as a branch of 
the common law.(^), and therefore the cuftom of mer- 
chants, in any one particular, being once clearly afcertained 
in any of the fupremc courts, acquires ftora thenceforth 
the force of law, without the fanftion of any higher 
authority. It would therefore have been an ufelefs labour 
for the legiflature to cnad thofe very ufagcs, by pofitive 
law, which are already confidered as part of the law of 
the land. Beiide^, what is or is not the cuftom of mer- 
chants is much better afcertained in the inveftigation of 
particular cafes, in courts of juftice,, than it could be by 
parliament, with all the information and aiSftancc it could 
obtain. 

Magem^ indeed, wonders that the legiflature had not 
laid down fome complete fyftem of regulations concerning 
infurances ; and yet he acknowledges, " that whenever a 
trial at law takes place between aninfured and an infurer, 
the wifdomand impartialityof the judges, in f urn ming up the 
evidence, and dirc^ing the jury, leaves no room to doubt that 
t!ie verdi£l will be according to right and equity (r) ." Still, 
however, he fcems to have conceived a iirpng defire to 
have a grand fyftem of marine jurifpradence ere^ied in 
this country, and it is probable that he meant himfelf ttf 
have been the principal architeA, Bi^ he appears to have 
been unable to engage thofe at the head of the govern- 
ment to enter into his views, and he peevifhly tells us^ 
that ^< it fcems to be the common maxim of thofe who 
fit at the helm in thefc kingdoms, when things are not 
very urgent, to leave merchants to ^gree among them- 

(«) Vid. Millar on Infu-. p. 12. — [b) JV'mch, 24,— (r) Jfo- 
tfns, F ret 

c felves, 
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fidTCt, and woric on." A perfon lefs fond of crcfting 

new (yftems mi^ fay, perhaps, that he c<>ul4 no( have 

giveiia better proof of their wifdom. 
Foreign trcatifcj. ^4 A« to treatifeSf the carlieft now extant on the fubjed 

Df iafurance is that entitled Le Guid(^ de la mer^ which is 

iioiind in the coUe&ion of inarine inftituttons, publifiied 

U Guiim. at JSoitfM, in X671, by Cktrac^ under tl^e title of Les us it 

coutumer de la nur. This wor]c is evidently the produ^oi> 
«f a much earlier period than that of its publication by 

Clfirac i and yet its contents plaifily (hew that it could 

not have been written till after the pra&ice of infurance 
Jiad become pretty general, and moft of its principles 

well underftood. We may therefore rcafonably conclude 
CV/f«r. that it was written about the 15th century. CUirac in- 

ibrms us, ^<that it was originally compoied for the ufe of 
the merchants of Jiaueny and is fo complete in itfelf, that 
it fully explains all that it is necefTary to know on the. fub- 
jc€t of marine contra£^s and naval commerce i and that 
nothing is wanting to it but the author's name/' Many 
faults which l>ad crept into it, through time, and the 
carclefsncfs of copiers, have been corrcfted by the editor, 
who has enriched the whole by a very learned and excel- 
lent commentary of his own. 
Pk/tm, France has, in more modern times, produced three 

very valuable treatifes on the fubjeft of infurances. Fa- 
Utis commentary on the ordinance of the marine is of the 
highcft value upon every topic of marine law. On the 
branch which relates to infurance, his commentary is 
clear^ acute, and inftruckivc. Potkier, in his treatife 
on contradis, unites the moft profound learning with the 
pureft morals and the moft compreheniive judgment. 
That upon infurance, is neat, concife, and mafterly. 
EmerigoHy whofe treatife is confined to the fubjeft of in- 
furance, unites great learning with great praflical know- 
ledge. His book is, of all the foreign publications on this 
fubje£l, the moft ufeful to an Englijb lawyer. 

Many other publications on this fubjedl have appeared 
in diSerent countries, and in different languages, the moft 
confiderable of which are Roccus, Ca/aregu, LocenniuSy 
Bynhrjboeky and Zarderna. To thefe we ftiall have frequent 

«ccafi/Mi to refer in the courfe of the prefent worL 

1% 
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It IS' not a little fingular, that in Effg/mtd^yAxTt: tber ^^f/^authort. 
fmSticc of infumnce has been more eactenfive tfasin in any 
other country, fo little was pnbliihed on this important 
ifubjedy till withiti^ the lait twenty years*. Mdyne^Mdhy^ 
Beawesy Pdfilethnvmtti and feme others lefe worthy.of no- 
tice» have each in their refpcAive public ations> given. a 
fliort chapter or two (Hi the fubjeA of infurances. Mr. 
Ifffagensy a merchant, in 17559- republiihed in two to* 
lumest]aartO|. his Effay on Infurances^ which he had before 
publiihed in Grrman 2X Hamburgh, The eifey itfelf occupies 
but a fmall portion of the Arft volume. It ihew8> how- 
ever, a confiderable degree of pra£Ucal knowledge of in^ 
furances, derived from the ordinances, of different coun- 
tries : but the book would have been much more valuable 
had the author been better acquainted with the general 
treatifes on this fubjed. The reft of the work confifts of a 
number of calculations of averages, of letters and ftate 
papers relating to cooimerce, a coUcAion of marine and 
commercial ordinances, treaties of commerce, andt>ther mat- 
ters, which are often of great utility. Mr. Wejktt^ a mer=- 
chant, has, in a fort of alphabetical arrangenfient, put to- 
gether a large quantity of materials on the fubjedl of in* 
furances, and of a variety of oth^r matters little con- 
netted with infurance. Mr. Millar^ a learned advocate of 
the Scotch bar, publiflied at Edlnburghy in 1787, the 
Elements of the law relating to wfurancesy in which he dif- 
covers great knowledge of his fubjed, derived both from 
foreign and Englijh books. To Mr. Park^ the profeflion 
of the law and the commercial world are much in- 
debted for his &yfiem of the law of infurattces; a book 
fo generally known that it will be unneceffary for me to 
fay more of it upon the prefent occaiion. 

3. With refpeft to judicial decjfions^ none are confidered as judicial ded- 
binding authorities in our fuperior courts, butfuch as have ^»"«»** 
been there determined, and even theft may be re-confidered; 
and if, upon a full examination, they are found to militate* 
againft any clear and indifputable principle of law,they may^ 
as in other cafes, be overruled. As to foreign decifions, 
though they are of no authority in our courts, yet fome 
few will be found cited in this work, in order to (hew, 
upon doubtful points, how learned men in^t cr countries 

c 4 have 



.4. 



14 httroduition. {[Book I. 

have underftood the principles of that law, yrhich is fup~ 

pofed to be in force in this. Valet pro ratiofiey nonpro in^ 

troduBo jure. 

When anions on Though forcign commcrcc increafed confiderably in 

ftrft "brought in the reign of Queen Elizabeth^ and infurancc probably 

^tVefi^nhLf increafed in a like degree,- yet it appears to have fur- 

nifhed but few fubjeds of litigation in the courts of 
Wefiminftery till towards the clofe of that reign. The firft 
cafe upon infurance which we find in any book of reports 
is mentioned by Sir Edward Coke (/j), and he notices 
it as a mere novelty. — It appears to have been an aftion 
brought in the 30th year of Queen Elizahethy on a policy 
on a fhip, from Mdcombe Regis to Abbev'tHe. The lofs al- 
Icdged was by detention of the King of France in the river 
Soane^ After a verdift for the plaintiff, the defendant 
moved in arrell of judgment, on the ground that the fa£l 
in ifTue, namely, the detention, arofc out of the realm, 
and therefore could not be tried in London, But it was 
refolved by the court, that the proniife, which was the 
ground of the ad ion. being made in Londouy the caufe 
might be tried there -, and that the detention, which was 
the faft in iffue, was not the ground of the a£bion, but ^ 
breach of the aiTumpfit. 

The reafon why fo few actions at common law were 

brought on policies of infurance before the above period, 

18 very diftindtly fet forth in the preamble to the ftat. 43 

Eiiz. c. 12, which recites, that * Whereas heretofore af- 

furers have ufed to {land fo juftly on their credits, that 

few or no controverfics have arifen thereupon \ and if 

any have grown, the fame have, from time to time, 

been ended and ordered by certain grave and difcreet 

merchants, appointed by the Ix)rd Mayor of London^ a^ 

men, by reafon of their experience, fitted to underftand, 

and fpeedily to decide, thofe caufes.'-»-It further recites, 

that of late years, djvers perfons have withdrawn them- 

felves from that arbitrary courfe, and have fought to 

draw the parties afiured, to feek their monies of every 

feveral afliirer, by fuits commenced ip her Majefty's 

courts, to their great charges and delays.* 

Ardent mode of From this rccital it appears that, before the pafling of 

cti ini: i puici. ^^^ ^^^ almoft all difputes arifing upon contrafts of in-. 

(p) 6 Rep. 47, b 

furan^e, 

4^ ^^UM^ Jl^uZ^^^^L^ 
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that the laws of Ohran were tranflated into Dutch' hy the. 
people of IViJbuy^ for the ufe of the Dutch, coaft^ By 
Dutch I prefume is to be here underftood German ; and it 
cannot be denied that many of the regulations contained 
in the laws of JVybityy are precifely the fame as thofe of 
OUron. The northern writers pretend, however,that they ate 
more ancient than the laws of Olerotiy or even the Confolato . 
- del mare, Cieirac treats this notion with great contempt, 
and declares that, at the time of the promulgation of the 
laws of Oleron in 1 265, which was many years after they 
^srcre compiled, the magnificent city of Wijbuy had not 
yet acquired the denomination of a town (fl^). Be this as 
it may, thefe laws were for fome ages, and indeed ftill 
remain, in great authority in the northern parts of Eu^ 
rope, * Lex Rhodia navalis\ fays Grot: us, ' pro Jure gen^ 

* tiumy in ilh mari Mediterraneo vigebat ; Jicut apud Gal^ 

* Ham leges Okronis, et apud omnes tranfrhenanosy leges Wif- 
< buenfes\b). 

With refpeft to infurance, though it is purely a maritime 
contraft, and would naturally find a place in the marihe 
• code of every country where it is in ufe ; yet not the leaft 
' mention of it is found, either in the confoldto del mare^ or , 
in the laws of Oleron, In the laws of Wijbuy, indeed, ac- 
cording to Cieirac" % v^rfion (r), are thefe words, 

* 5i le maijlre efi contraint de bailler caution au bourgeois 

^ pour le navire, le bourgeois fera pareillement tenu bailler cau-^ . 

* tion pour la vie da maijlre, - - 

* Oeft h dire que, cofiire les hazards de la mer et de la mort^ 

* ilne peut echoir de requijltion raifonnable h bailler caution; re- 

* gulierement le bourgeois doit rifquerfon bien, et le maijhre fa 

* liberti et fa vie, bien y puet ejlre fait polijfe d' ajfeurance* 

But this laft paragraph, which alone alludes to infurance, 
fcems to be only a comment upon, or expofition of, the fore- 
going, rather than a part of the original text \ and its not 
being contained in Malyne^s tranilation of the laws of 
Wifbuy, ftrengthens this remark. 

In 1597) the deputies of the Hanfeatic League, in a ge- Ordinanctsoniie 
neral aflembly at Lubeci, drew up a fyftem of laws re- ^1^^*'^ 
lating to navigation, for the ufe of their confederacy, to 

[a) Cleirac^p, 3. — •(^) Grotius dc jur. bel. lib. 2, c. 3. 

[c) Art* 66. 

C which, 
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which, in x6l4» in an aflembly at the fame place, they 
added feveral new ordinances. In thefe regulations, 
though the cpntraft of bottomry is mentioned, there b not 
a word on the fubjeft of infurance. 
Ordinance of But the completcft and moft comprehcnfivc fyftem of 

this kind, is the famous ordinance of the marine, of Louis 
^IV.y publiihed m i68i^ This excellent code was com- 
piled and arranged by a very maftcrly hand, under the in*- 
fpedlion of Colht-t, the celebrated minifter of that prince^ 
Upon an attentive rcvifion of all the ancient Tea- laws of 
France and other countries, with die afliftance of the moft 
kamed men of the time, and upon confultation with the 
different parliaments, the courts of admiralty, and the 
chambers of commerce in France, It forms a fyftem of 
whatever experience and tlic wifdom of ages had pro- 
nounced to be moft juft and convenient in the marine 
kiftitutibns of the maritime ftates of Europe. And though 
it contains many new regulations, fuggefted by motives 
of national intereft, yet it has hitherto been efteemed a 
code of great authority i^pon all queftions of maritime 
law. Lord Mansfield^ who appears to have taken muck 
pains to obtain the heft information, and to poficfs him- 
felf of the foundeft principles of marine law, and of the 
law of infurance, feems to have drawn much of his 
knowledge upon thefe fubjeds from this ordinance, and 
from the elaborate and ufeful commentary of Falifi, 
This may be perceived in many of his judgments upon 
queftions of infurance, diough his lord{hip> does not aU 
ways think it necefTary to cite hiar autliority. 

Law of Infurance. 

The hw of infurance is confidered as a branch of 

marine law, and was borrowed by us from the Lorn- 

ktrd/y who firft introduced the ufe of this contraft into 

England. It is alfo a branch of the law of merchants> 

being found in the praftice of merchants, which is 

nearly the fame in all the countries where insurance is 

• in ufe \ and, indeed, merchants thcmfclves were, for 

L»w of Mer- a long time, the only expounders of it. The law of 

chiou. merchants not being founded in the particular inftitutions,. 

or local cuftoms of any particular countrv, b\it confifting 

of 
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pf ccFtain principles which general coaisenience. h^ 
eftabliihed to regulate the dealings of merchants with, 
each othor in all countries^ iriay be conGdered as a„branQb« 
of public - law. Non erit alia kx Ronutt afia Athems^ a/ia 
nunCf alia pofi hoc : fed et omnes gerttes, tt omni tempore una 
tademqae kx obtinebat fa J. 

Befide the general law of merchantSi there are cer-% ParticuUr 
tain ufages which prevail in particular countries, and *****^*" 
fometimes in particular branches of commerce. Thefej 
like local cuftoms in Englandy have the force of law 
where they prevail ; and where they are in force, are 
always fuppofed to be in the contemplation of the par-* 
ties \ and the contra£t of infurance is conftrued as having 
been made with reference to them. But then they muii; 
appear to have been long eftabliflied ; that is| s^g I humbly 
apprehend, theymuft be immemorial, or at leaft coeval 
witli the branch of commerce to which they belong (b). 
They mui| alfo be reafonable and legal ; otherwife no 
notice can be taken of them Ia any court of juftice. 

If it be ^ed where the law of infurance is to be 
found \ the anfwer is, in the marine law, and in thtf 
cuftom of merchants, which may be coUefled, i* ?rpih 
the ordinances of difierent commercial ftates ; 2. From 
the treatifes of learned authors on the fubje£t oi infurance ; ' 
3. From judicial decifioxis in this country, and others 
profefling to follow the general marine Ijiw and the law 
ofmerchant9> , . -v 

X. Particular ordinances have, as we have already- ffen, Ordmncei re- 
been made in many countries upon the fubjed of. marine nncf. 
law ; and many have been made to regulate marine in* ' 
furances* But thefe have feldom gone farther than to 
define, and to fanftion by legiflative authority, thofe prin- 
ciples which were already received as law in all comnier- 
cial countries. Some, indeed, have added regulations, 
dilated only by national or particular intctcft ; but thtfc 
are wholly difregarded elfewhere. 

The ordinances of other countries arc not, it is ttiie, iii 
force in England ; but they are of authority^ at leaft as 

expreffing the ufage of other countries upon a contra£l 

k ■ ■ ■ ■ 

(tf) Cic. Off. 3.— (^) But fee Nobles, Kennoway, Doug, ^gi 

jwft ch. 6. f. 5. * * ! 

c 2 which 
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which 16 governed by general rules, which arc underftood 
to form a branch of public law. Non habent vim legis^ 
fed rationis* 

Of Bartelotia, ■ The carlicft ordinance now extant on the fubjeft of 

infurances, is that of Barcelonoy which^ though ^K^thout 
a date, yet from circumftances difclofed in it, muft have 
been publifhed about the year .1435. Enierigon fixes the 
period of its publication in 1 484 (a). But tliis cannot 
be corrcd ; for after the crowns of Aragon and CqftiU 
were united by the marriage of Ferdinand and Ifabilla in 
1465, Catalonia^ of which Barcelona is the capital, became 
fubje£^ to the laws of the united kingdom, and f;om that 
time no laws were promulgated as from that city. — It ap- 
pears that this was not the firft ordinance publifhed on 
tl\i« fubjeft \ for it recites, that * ^whereas in times pqft 
hut few ordinances of injur ance have been made^ this defeSf re- 
quires amendment^ 8cc.* 

Of VUrenci, The ncxt ordinance on this fubjeft was pubUflied at 

Florence in the year 1523, after that city had been raifed 
to a- high degree of commercial greatnefs by the wifdom 
and abilities of the family of Medicis. 
^ Th^Kmiptror Charles F, in 1551, publifhed a number 

and rJu/.-/ IL of regulations concerning maritime commerce, called the 

Caroline code, to which bis fon Philip IL added fevcial 
new ordinances in 1563 and 1565. 

Befidc ihefe, feveral other dates, and even particular 
cities, in more modern times, have promulgated tlieir 
refpcftive codes of marine law, and regulations of infu- 
ranee. Moft of thefe will be found coUcfted in the fc- 
cond volume of Magensj to which, in the following work 
we fhall have frequent occafions to refer. But in the 
celebrated ordinance of the marine of Louis XIV. above 
alluded to, will be found the beft and mofl complete 
fyftem oi pofttive law for tlite regulation of infuranccs, that 
has yet appeared in any country. Still, however, it mufl 
be obfervcd, that many of the regulations contained in 
this ordinance were didtatcd by national intereft, and are 
contrary to the general law upon the fubjeft. 

^^ - . In England^, where the praftice of infurance has been 

. the molt extcnlive, fewer pofitive laws have been made 

[a) Emertg. Prcf. 12. 

to 
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and from the information of intelligent merchants, he 
drew thofe leading principles) which may be confidered as 
the common law of the fca, and the common law of mer** 
chants, which he fotind prevailing throughout the com- 
mercial world, and to which almoft every queftion of in- 
furahce was eafily refemble. Hence the great celebrity of 
his judgments upon fuch queftions, and hence the refpe£t 
they commanded in foreign countries {a). 

Many great and important quedxons on the law of in- 
furance have occurred fince Lord Mansjield\s time, the 
decifion of which proves that neither the learning or the 
talents of the judges of Weftminjler Holly have been di- 
minifhed fince he retired from it. Nothing, indeed, in 
the hiftory of the prefent reign, affords a ftronger proof 
of his Majefty's paternal regard for the welfare and 
happinefs of his people, and of his care of public moralsy 
than the choice of the perfons who have been ap- 
pointed to fill the high judicial offices in the courts o^ 
jyejlminjier. 



{a) Of this there cannot be a better proof than the follow- 
ing : — Emerigony though hot altogether ^rtt from national pre- 
judices, after giving an account of the decifion of the court of 
King's Bench y in the cafe oi Lavahre v. fFalter, concludes with 
theft words ; — On ne fauroit s'empechci' d'admirer cctte ma- 
nicre dc proc^der, quelquc ^loign^e qu'elle foit de nos moeurs ; 
car Piovpreflion que fait la vertu fur nous eil fi forte, que nous 
Taimons jufques dans nos ennemis nj^mes. (Ceci etoit ^crit ea 
ljSi,)^-'Taftta mis prohitatit eft^ ul edm in bofiectiam^ Jiltganuu* 
Cic, de amicitiaf c. 9. Les jugcs en Angleterre ne croient pas, 
que fe fort alfcz dc bien faire ; ils donnent les motifs de leur de- 
cifion, afin qu'on fache qu'on eft foumis a Tcmpire dc la lof, 
plutot qu a rauioiite dc Khomme. Emerig, vol. 2, p. 67. 
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CHAP. U. 

Of the Parties to the Ctmlrafft. 

^T^HE parties to the contrad of infutance are the infurcd 
"^ and the infurer : It will be the bufinefs of the pre* 
fent chapter to enquire, 

I. What perfons may be infured \ 
a« What perfona may be infurers. 

Scift. 1. 

vid. c. 3. f. 3. What Perfons may be infured. 

• IN thjs country, all perfons, whether firiti/b fubje£):s or 

aliens, may, in general, be infured. The principal, if 
not the only exception to this rule is, die cafe of an alien 
enemy. 

]IIipm'''ma"*bc" ^^ ^"^^ '^"8 ^ difputcd qucftioB, whether, in point of' 
iniwcd. policy^ the infurance of the property of the enemies of tht 

ftate, in time of war, ought to be tolerated in this coun-^ 
try. This queftion has, more than once, been agitated 
in Parliament. In the yeat 1 741, a bill was brought 
into the Houfe of Commons to prohibit infuranccs on the 
(hips and e£kQ:s belonging to the fubjefts of France, 
then at war with Great Britian, The arguments bf Sir 
John Bernard againft the policy of fuch a reftri£tion» 
^ough anfwcred by* Sir Robert Walpole and others, by argu- 
ments much more cogent and fatisf adlory, feem to have had 
^greater weight upon that occafion than they merited ; for 
diough the biliwascommitted,it was afterwards dropped (a). 
Such mfunnGc In the year 1 748, however, a bill was again brought in, to 
?ra!ned b)r ^a- prohibit the inAirance of the (hips and merchandize of 
*»*^«- the fubje£t;s of France, during the continuance of the 

war with that country. And, though this was ftrenuoufly 
oppofed by Sir Dudley Rider and Mr. Murray, dien at-* 
tomeyand folicitor general, upon what they confidered to 

. ■ ■ ■ ' ■ ■ ■ " 

{a) Vid. Pari X}cb. poblilhed in 174^9 VoL z. p; 459. 

be 
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be principles of policy and expedience, yet it pafled into a 
Izw fa J, A fimilar law has been made in the prefent war, by 
the ftat. 33 G. III. c. 27. f. 4. which not only declaresfuch 
infurancefrto be void, but alfo fubjeds the parties concerned 
an them to three months imprifonment ; fo that, to judge by 
the opinion of the legifl^tuie, the po/icy of fuch a prohibi* 
tion feems to be now pretty well eftablifhed. 

Still, however, thefe reftrictions are only temporary, whctheratcom- 
and therefore it will be proper to enquire how the law "^I^^Ji 
ftands, independently of them. ^*^' 

In every declaration of war is implied a prohibition of 
all the King's {xihjtSts to trade with the enemy ; or, by the 
intervention of friends or allies, to convey to them ammu- 
nition, provifions, or any kind of fuccour. This compre- 
hends, alfo, a prohibition to infure the efiedls of the enemy, 
whether in their own fliips or in thofe of neutrals. For, to 
infure their property, is, in tffcSt, as I humbly apprehend^ 
nearly the fame thing as to trade with them. 

All the foreign writers agree that this contract cannot Opinions of fo* 
be lawfully made between the fubjeAs of ftates at war ^IflJnt'*" °" 
with each other. Bynhrjhoek^ who has written a chapter 
on this very queftion (h)y condemns fuch infurances as 
bebg contrary both to law and good policy. After de* 
fining infurance, he fays, < Pramifi quemadmodum affi-* 
(uratiojit ihfimenday ut vel fx definiticne conftard^ ratiomm 
belli omni modo exigerf, ne fUfve/, ne tnerceSy m alia bofiium 
bona liceat ajfecurare. Htfiium periculum in fe fufciptrti 
quid eft aliud quam eorum commercia maritime frofwvfrt^--^ 
JuftilJimum id videri fotirat, quia in fingulis Mli indic^ 
tionibus quifque tantum h^ikm damni infer re juhtur^ 
quantum poteft. §uodJi Jity ttiam vetatur quaqua modo 
hoftium utilitati cQnfulen. Jdexigitjus b^lli gfneralt. Sin 
aiaSf ex ejtifmodi aJfeiurationiiMf flm lucri quam damni firre « 

ajficurat9raf adeoque n^hris qu^m boftibus^ plus pr^ffe^ id 
aiSf quod eft incerti[ftmumy Isf dt quo wx ipfa experiintia 
fjudican paferiU ^"^ interim JH eertiffimumfjic hoftHms eau-- 
fam praberi eommerda/ua kiius promeveudi. ^uod^ quia 
hoftibus ift utile, is^ fere redundat in n^ram neeem, omni 

raiione prolnbendum eft.* . 

II' ■ ■■■■ 1 —— ^— ^— — — — ^i— ^— II '' ■ 

{a) Stat. 2 1 G. II. c. 4.-*(^) Qu«ft. jur. pub. lib. i> c.^i.— 

Vid. Le Gmdon,.^. ^# 1 5* Potbiir h. t. n. 9». 
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Falin (a)y tftcr (hewing that in Frana the infurandc 
of enemy's property was contrary to the law of that 
coiintry, obferves> in language bordering a little upon de- 
rifion> that the Engli/b did not confider the infurance of 
enemy's property as^rohibited by a declaration of war :— ' 

* For,' fays he, < they conftantly, during the laft war (b)^ 

* infured our (hips and cargoes, as in time of pe^ce ; 

* whether they were deftined for France or her colonies, 

< or for the ports of her allies, or thofe of neutrals:' 
^ That, it is true,' adds he, < did not prevent our (hips, 

< when taken, being declared good prize \ but the con- 
^ fequence was, that one part of that nation reftored to 

* us, by the effedl of infurance, what the other took from 

* us, by the rights of war/ 

To this obfervation an Englljhinan might add, that in 
every cdnteft between thefe rival nations, the naval fuffe- 
tiority of Great Briiain^ if not counteracted, muft, in a 
Abort time, min the commerce of France^ provided it be 
not proteded by Britijb infurances. But, with that pro- 
tedion, the utmo(t they can fu£Fer will be the lofs o^ 
their premiums } and this will be more than compenfated 
by the captures made by their own cruifers, unlefs they are 
• very unfortunate indeed. Thus will this country lofe one of 
the greateft benefits (he can hope to derive from her ma- 
ritime ftrength. But whatever may be the policy of per- 
mitting thefe infurances, it feems that, till lately, a no- 
tion has prevailed in this country, and that fupported by 
conftant practice, that fuch infurances, when unreftrained 
byftatute, were not illegal ^r^; and the occafional re- 
ftraint of fuch infurances, froih time to time by aAs of 
parliament, has been fairly enough called in aid, to fhew 
that fuch was the opinion of the legiflattire, or th^t the 
queftion wasy at leaft, doubtful, when thofe a£is pafled.. 
This pra£lice, after all, feems to have arifen in England^ 

(tf) ^tf/ffl h« t.art. 5. p. 32.-^(^) F'oiSw puhliftied his work in 
i766,.th€refoce the war he alludes to muft be that which wiis 
terminated by the peace of Paris in 1763. — [e) Vid. the opi- 
nion of Lord Hardwicke in the cafe of Henkle v, Roy, Ex. JJ[ 
I Ve«. 320, and that of Lord Mansfield^ in Glfi, v. Ma/on, Park^ 
a^ti alfo the arguments for the plaintiff in the cafe of Eri/iow 
V. Z'cwert, 6 T« R* 35» 

rather 
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furance, were fettled and adjuftedby arbitration, and with* 
out reforting to any legal proceedings. And there feems 
to have been a particular tribunal for fuch arbitration! 
cftablilhed in London, compofed of perfons annually ap- 
pointed by the Lord Mayor, in imitation of fome fuch 
pftablifhments in other countries. Malyne informs us that 
there was an Office of ajfurances in the weft fide of the 
Royal Exchange, where infurances were made, and to 
which belonged certain commiiEoners who were annually 
ehofen,' and who were probably the gram and difcreU 
merchants aUuded to in the above recital* 

The fame author adds, that the authority of thefe com« 
znifTioners was confirmed by a& of parliamenti in the 
latter time of Queen Elizabeth, < for the obtaining whereof,* 
fays he, < I have fundry times attended the committees of * 
^ the faid parliament, by whofe means the fame was en-' 

< aded ; not without difficulty, becaufe there were many 
^ fuits in law by a&ion of ajfum^tt before that time» 
' upon matters determined by the commiffioners for afiii- 

* ranee, who, for want of power and authority, could 

* not compel contentious perfons to perform their ordi- 
^ nances; and the party dying, the ajfum^it was accounted 
f to be void in l^vf (a)* 

From this it is pla^ that the decifions of the commif- The court of ^>- 
fioners did not give entire fatisfafliion in all cafes ; and ||^ ^^^aSu 
either the infurers began to decline their jurifdi£lion> 
and fo drove the infured to feek their remedy by a£iiona 
at common law, or the infured themfelves began to prefer 
that mode of proceeding. But be this as it may, the novelty 
was though; a great grievance, and the more fo, as a fepa- 
rate action was brought againft each underwriter ; fo that it 
was thought expedient to give a chick to this praflice, 
and therefore the ft'atute we have juft mentioned, * gives 

* power to the Lord Chancellor to award, under the great 

* feaU a comroiffion to be renewed yearly, for the deter- 
^ mining of caufes arifing on policies of infurance entered 

< in the office of infurances in London ; to be dire£bed to 

* the Judge of the Admiralty, the Recorder of London^ 
« two doftors of the civil law, two common lawyert» 

* and eight difcreet merchant, or to any five of them, ^ 

i who are empowered to hear and determine all fupk. 



(«) ikCd/.Lcz mere, 106. 
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< <!attfeft in a fumnfary coorfe, without formalities of pro^ 
^ ceeding} and to bring parties before them» examine 
* witneileSy and enforce their decrees by imprifonment of 

< the parties difobeying them.' From diefe decrees^ 
however, ati appeal is given by bil^ in chancery. 

This ieems to have been little more than a confirmatidn 
of the authority aflumed by the commifSoiiers of the 
OffiCi cf jiffisranceSy with a grant of the power of enforcing 
dkeir decrees. But it happened in this, as it has in mofr 
eafes where it has been attempted to innovate upon the 
modes of adminiftering juftice prefcribed by the common 
law, that this new jurifdidlion was found defe£kivc in 
many rcfpcfts, and therefore the flat. 13 & 14 C. 11. 
c 23. provides, ' that three inftead of five commiflioners^ 
(of whom a dodor cA the civil law, or a barriiter of five 
years (landing, fliall be one), may a£l ; that they ihaU 
have power to punifh witnefTes for wilful delay; to^ 
dired admiralty commiifions to iiTue for the examina- 
tion of witnefles beyond fea \ to enable one commii&oner 
to examine witnefles going to fea before a court can 
be fummoned, notice being given to the^^adverfe party.' 
But widi all thefe additional powers, the court did not 
long continue to exercife its fun£lions, and foon fell into 
difufe. To this many caufes contributed \ x. Its jurif- 
dii^on being confined to fuch infurances only as related 
to m/erchandize^ the court Could not proceed in a cafe upoa 
any other fpecies of infurance (a)^ and the parties, ia 
ftzch cafe, were obliged to refort to the courts of common 
)aw.-*-2. It was determined, how properly it is not 
now necefiary to enquire, that it was no bar to an aAion 
on a policy in one of the courts of W^hmnfier^ to alledge 
that ^e phintifiF had before fued the defendant, for the 
fame caufe, in the court of policies of infurance, and that 
his fuit was there difmifled (h). And it is not a little 
fingular, that though this was decided in the year i6j6, 
before the ftat. 13 & 14 C. II. ; yet the framers of 
that zBi made no provifion to remedy a defe£^ that ranit 
fooner or later prove fatal to the jurifdi£lion of the court. 
-^3. It was doubted whether its jurifdi£lion was not 

confined to fuits brought by the infured againft the infurcr, 

■ - ... .-> 

(j) R. Bentlyr v. Ojf&, %. 166, 17a,— (^) K. Corny. Mey, 
2 Sid. 121. 
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md whiter it could afford ^ny relief upon a i^omplaixit 
niade by the latter againft the former (a). — ^It has beeu 
(aid alfoy that the jurifdi^^ion of the court was confined 
to fuch caufes only as arpfe in London (bj. — It is true» 
that the power given by the a£l is, < to hear and deter* 

< mine caufes. arifing on policies of aflurance^ fuch as are 
^ now, or hereafter iball be, entered in the office of of* 

* Turances in the city of London/ But we learn from Ma^ 
lyne (r) that in this office all policies were regiftered verhatim^ 
to the end that if a policy (hould be loft, the infured might 
not be without evidence of the contraSj fothat it would 
feem ^t the ohjcSt of the above claufe was not to confine 
the jurifdiftion of the court to policies made in London* 

But befide the defe£^s of jurifdi^lion in the court, 
and tlie conftant partiality of Englijbmen for the common 
law forms of judicature, another caufe, appearing on the 
face of the ftatute itfelf, muit have, in fome degree, con* 
tributed to its downfaL ^The a A dire^s, < that the ctHnmit- 

< fioners iball, once in every week at leaft, meet and (it upon 
« the execution of ths commiffion; and that noperfin, by W" 

* ti^ of tie oBf might claim or exoB anyfetyfof any matter or 
« caufe concerning the execution of the commif/ion.' With fuch a 
claufe in the a&, it will not be wondered, if the judges 
and .officers of this court did not attend with the re^ 
quifite punctuality to the difpatch of bufinefs. Indeed 
it would feem, from ^n ob&rvation of Mr. Juftice T^J^ 
den, in the cafe of Sui/ler v. Cof/, that the proceedings in this 
court, where no forms of proceeding ivereto be dferved, were 
even more dilatory than in the courts of Wefhnin/hr (d). 
-—It is remarkable, too, that the ftat« 6 G.I. c. i8, which 
authorizes the eftablifhment of the two infurance compa-* 
nies, exprefsly provides that all actions on the policies of 
thefe companies (hall be brought in the courts of ffe/hnin'^ 

Jier. This fhews that, at that time, the court of policies of i 
infurance was already fallen into difufe, or^ what is more 
probable, that it was fallen into difrepute, and that thofe 
who promoted thefe eftabliihments meant to ouft that 
court of all jurifdidion in fuits upon tlieir policies. 

From this time, it may be rcafonably fuppofed, that all Commoi law 
fuits on policies of infurance were brought in the coiirts of **""'• 

(4) Delby V. Prouiffooti 1 Show, 356.— f3^ Parkf Introd. 
45.— ^rj Lex mere. 1 15.— ^</^ 2 Kcb. 930. 

common 
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common law ; and yet but few queftions on this fubjcft 
appear to have been determined in the courts of Wejt^ 
mihfter before the middle of the l^ft century. Whether 
this arofe from the number of iiifurances in England being 
inconfiderable, compared to what they have iince become, 
or from the parties being ftill in the habit of fettling their 
diflfcrenccs by arbitration, or from both thefe caufcs united, 
it is not eafy now to determine. Thitf, however, is certain, 
that after forn^ of the decjifions of the courts of Wejl- 
msn/terj upon queftions of infurancc, came to \)c .gene- 
rally known, the confidence which the juftice, impart-:. 
tiality, and ability of thofe courts infpircd throughout . 
Europe foon induced the n^erchants of all countries to 
prefer Englijb infurances to thofe of any other country. 
Even our enemies, in time of war, were not afraid to. • 
rely on jBnVj/i juftice, and they flill continued to caufc the 
grcateft part of their infurances to be effefted in London^ 
fuch infurances being for a long time moft unaccountably 
tolerated by the Britifi government {a). 

LardC. J. Lee, During the time when Lord Chief Juftice Lee prefidcd 

in the court of King's Bench, many cafes came before 
him which were chiefly decided at Wft prtus^ but upon 
fuch juft and found principles, that very few of them 
afterwards came before the court for reconfidcration, 

1.0x6 M*wfe/J. Upon Lord Mansfield's fucceeding to the fame high 

office, upon the deiath of Sir Dudley Ryder^ he foon found 
^ confiderable ihflui of bufmefs to the court of King's 
Bench, arifing, in a great meafure, from the celebrity 
of his own talents. A great increafe of infuranceis, 
not only upon Britijh commerce, but" likewife upon 
that of other countries, produced, about this time, a 
number of caufes upon this fubje£t, to which it be- 
came neceflary for him to turn his particular atten- 
tion; and indeed he feems to have taken pleafure in 
.the difcuflion of queftions arifing upon this contradi, in 
which, more, perhaps, than upon any other fubjeft, he 
difplayed the powers of his great and comprehenfive mind. 
From the books of the common law very little could, be. 
obtained : but upon the fubjeft pf marine law, and the 
particular fubjeft* of infurances, the foreign authorities 
were numerous, and in general fatisfaftory. From thefe, 

(a) See this fubjedt fully coslic^ertsd in^ (b. ?> f. k 

an4 
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rather from a notion of policf and expedience, than 
ifrom any principk of law. Mr. Juftice Butter ^ in (Jeliver-* 

ing his opinion in the cafe of BiU v, Gilfon (a J fays •, — " In Lord M^ntftUTg 
the yeah i^^6 and i747» Sir D«&y U^^, Lord Mans^ ^^T^'^^l '''' 
j&A/f and other great men of that time, argued the quef- 
tion entirely on its expedience, and held that it was goo4 
policy to permit infurances on enemy's property. In 
later times, I Well remember to have feen many policies 
tried profefledly on enemy's property, without ever hear- 
ing the objection raifed. Lord Manrfield did all in his 
power to prevent fo diihonourable a defence being made. 
When the cafe of Gift v. Mdfinfb) came on, I more 
than once cohvedied with Lord Mansfield on the fubjefb, 
being defirous to obtain his opinion on the legality of 
fuch infurances. On the legality^ however, I never could 
^et him to feafoni tie often faid, that in former times 
it was confidered to be for the intercft of the country 
to infure enemy's property ; and, on this perfuafion he 
always difcountetianced any obje£lion on that head. But 
he never went beyond the ground of expedience. At pte 
fent^ t think fuch infurances are not expedient. The 
(late of the countries at war is fuch as to make them 
btherwife^ But the underwriters have uken cat% that 
fuch a cafe as this (hall never arife again ; for, from the 
moment that any one underwriter fucceeds in thb kind 
of defence, there is an end of infurances on enemy'a 
property. 

From this ftatement of the learned judge, it is evident 
that he himfelf doubted, at leaft, of the legality of in- 
furances on enemy's property, and that the opinion which 
lie fo anxioully fought, and which Lord Mansfield fo ftu- 
dioufly 'withheld, was, that, in point ef Unu^ they were 
void \ but that he thoughr the law of England was, ii) 
this refpedl, impolitic and unwife. — ^Entertaining this opi^ ^ 
nion it was certainly competent to him and Sir Dudley 
Ryder i as members of parliament^ to argue againft the 
policy of the law, when the queftion was agitated there^ 
whether thefe infurances (hould be reftrained by an 
exprefs ^ftatute or not } becaufe every member of parlia-* 
ment has an undoubted right to call in queftion the wif* 

{a) I PuL & B9S, 354, poft. 34.— (^) i T. R. 84. 

o dom^ 
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dom, or the policy, of any rule of laSr, when kcioppcSffiir^ 
the paffing of a bill which is meant to enforce tfre irt)fcr-» • 
vancc of it. But to avow oi infinuate thit it xiiight, in- 
any cafe, be proper for a judge to prevent i party froih 
availing himfclf of an indifputable j>nnciple of law, tn 
a court of jufticty upon the ground of ibnie notion of fan- 
cied policy or expedience, is a new do£brine in W^lminfter 
Hal/, and has 1 direfi tendency to render all law vague 
and uncertain. A rule of law, once eilabliihed, ought 
to remain the fame till it be annulled by the legiflature, 
which alone bias the power to decide on the policy or ex- 
pedience of . repealtng^laws, or fuffering them to remain in 
force. What politicians call expedience, oftien depends 
on momentaryconjun£kures,and is frequently notiiing m ore' 
than the fine fpim fpeculations of viGonary theorifts> or 
the fuggeftions of party and fa&ion. If expedicsicc, 
therefore, fliould ever be fct up as a foundation forjthc 
judgments in: We/fmin/fer Hall, the neceflary confequence 
mufl: be, that as different men muft often entertain dif- 
ferent notions of expedience, that which to day would be 
deemed law in one court, might be thought contrary to 
law to-morrow in another, or even in the fame court. In-^ 
deed the learned judge himfelf has given us an inftance 
of this ; for he fays, that in the prefent war, he thinks 
the infurance of enemy's property nuouU not he expedient, 
and yet he informs us, that Lord Mansfield was of opinion 
that it was for the intercft of the country, in bis time, to 
encourage fuch infurances. 

Tfapoticybcnot '" ^^ ^^^^ ^^ ^ifi* ^' ^^fe^f alludcd to by Mr. Juftice 
illegal on the Buller, the court avoided the general queflion, by rcfufing 

sourtViilndt a new trial, which would have enabled the defendants to 
grants new iriM, provc the faft of trading with the enemy. — ^That was an 

to let in rhe dc- *^^.-. tii •ji.i.x^^ 

fendant to (hew aftion for ftioncy had and received, brought to recover 
hy cvi.iericc th«i ^g prcmiums upon feveral policies of infurance, under- 

the infurance «ras . : , , , . .^ r i i r « t.' 

,upon a trading written by the plaihtifF for' the defendants, who wete 
wic h (f)e e.»cn .y. ^^ 7;^/^//^ merchants," and had aded as their own brokers 
Gfji V. MafoK, in getting, flie'fe infurances effected.— Upon the trial of the 
I r. R. 84. caufe, it appeared; tliat the defendants had property in the 

JVeJl '^Ihdia Iflaiids, it the tithe they were captured by the ' 
French, during xhcjTihertcan'vFiT V ThatlfWas a'conftant 
prafticc to' fupjpiy fficfe iflaimls" with provlfi^a from 'Ire- 

' * '-• V hfid. 
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land, notwithftanding thcy^ were in the hands of the ene- 
my: And that, in this trade, the defendants had em- 
ployed neutral vcflels, and had tliem infured from differ- 
ent parts of the continent, to Ireland, Madeira, and Saint 
TioJ^ias's, with liberty to go to any one of the captured ijlands* 
— On Ihe part of the defendants, it was contended at 
the. trial, tliat thefe voyages were illegal; and as both 
parties were in pari deliSo, the maxim of law, fw//or 
eft conditio pojftdentis, ought to prevail. But Lord Man/" 
fiiliy being of opinicm that thefe policies were not illegal 
on the face of them, dire£led a verdiA for the plaintifiF.— * 
In his addreG to the jury, he faid, — " It i$ for the benefit 
of this country to permit theie cohtra£is upon two ac* 
counts ; the one bc(?aafe you hold the box, and get the. 
premiums, at lead as a certain proHt; the other, becaufe 
it is a Certain way of obtaining intelligence of the enemy's 
defigns ; and I have known inilances of intelligence pro- 
cured by fucli methods (fl)."-*The defendants afterwards 
moved for a new trials to let them into evidence to prove 
the nature of this trade, which was fo notorioufly illegal, 
that the plaintiffs mud have known it to be fo. And, as 
an excufe for not o£Fering this evidence at the trial, it was 
laid that it had been omitted on a prefumption jthat the 
jury, of their own knowledge, muft have concluded that 
the illegality of thefe contra£):s was known to the plaintiff 
at the time hq underwrote the policies. But the court 
refufed to grant a new trial. Lord Mansfield faid, — 
** This, upon the face of it, is the cafe of a neutral vefTel ; 
and it is no where laid down, that policies on neutral pro- 
perty, though bound to an enemy's port, arc void. And 
indeed t know no cafes that prohibit, even a fubjed, trad- 
ing witli the enemy, except two ; one afhort note in RolVs 
abridgment (i), where trading with Scotland, then it war 
-wiik Eji^land, was held, to be illegal; and the other was 
a note, which was given me by Lord Har&anche, of a re- 
ferenqe in King William*^ time to all the judges, on the 
queftion, whjsther it was a crime at common law, to carry 
corn to the enemy in time of war; who wcitof opinion 
that it was a mifdemeanour. By the maritime law, trading 



[a) This 9^ittU to the jury does not make a part of the cafe 
in the Term Reports, but isuken from Farh, i^a.^r^i) 2 RoL 
Ab. 173, 
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with ^an enemy u caiiie of c6ii6f<ati6h \tk\ fubjii^ pMi 
vided he be taken in the ad: ; 'but this dbes'iidt exttfii 1^ 
a neutral veflel-'* , ■ : .^^vx \ ;. 

Reafons againft Upon this Cafe it vfA\ ht fufficieht to obfervti Ait '^bi^ 
pc^uw'v!. the arguments orpolicy urged by Lord Man^li,\hU% 
infuiarKc^fcnc- addrcfs to the jury, are bjr no means falisfaAoty. "The 
inies JO I. premiums of infuruice can only be confidered as i art^n 

profit^ whm there is no poffibility of fofs, ^hich is reptig* 
nant to the very nature of infurance; nor docs it af pear 
that thefe infurances arc likely to afibrd intelligence dF tht 
enemy's defigns, without affording them, at the fame timi^y 
the means of obtaining much better intelligence of cnm. 
Every perfon congerfied in thefe infurances^ muft be under 
a flrong temptation to convey to the enemy all ftrdi irfoii- 
mation as may put them upon tiieir guard, at leaft agaihft 
attacks meditated againft their trade.^-^ntfcpehdcnt, tBerc^ 
fore, of the general queftioh-pf t&/Meg!aflty df'fti6Sflnj 
any, commerce with the King's CA^ftifesj^it tailrtbt"Vfiififi* 
ably be fuppofed tlut the law would tolerate a contraft 
which has fo Urong a tendency to betray a number of ~per- 

fons into a breach of their alfegiancc^ Bilt tethis as it 

' ■.•*■••■ .- . 

ixiay, two cafes have occurred during the' prefenf War, iu 
which, though it has hot been exprefily dfcterAihied'thit 
thefe. infucmces are illegal, yet It has l>e^n decided, that 
no action can be maintained on any'policy^ 'at di<i Tttitj^ 6r 
on the. behalf^ of an alien enemy, at leaft during' $he •v^t, 
whether the infurance be made befora ot '«t€r 'the com- 
mencement of ,the war, and Aough th^ goods Infured 6c of 
Bfitijh manufaiflure, and 'Ihipped before fj^e W^tr be^n. 
Thefe cafes, independently of any jmrti^mcnfaryirefl^ 
muft in future throw a great imjpedtment, at Icifty iii tRc 
way of fuch infurancesi^ --.:..';,.: 

An alien fnejwy '^^ ^^ft ^^ 1^?"?. wasan a£lion ort i pdlicy upbn ^ods 
cannot mainwiji on board the (?^^i92/»^, zti American t^ivp, ^B&&ti^ftkt 

p?.iky on good., the paiEng of the ftat. 33 G. III. c. 2*7, « atalif %:)m^^- 
though rhry were j^ ^q jP^Mfrw".— It was averrcS in the (JeClstrationi'fiftSt Ac 

ihipped before •* ^ a'";*^ - ' ^Vi ^ ^ * "^ ^- -V""^ 

the war com- 4>oncy was^cctcd on account gf certam perfpiis thetttn 
roe.cM. Nor Raj^ed, whowereintereftedini1iegood$,aydtliat'ftefep 

caa an agent of * ^" -^ . •. ' jLj -v. ,,..". :^ ^ ^^xr^4^\l'' 

fucn tftiuKd . wa5 captured by the ^ngpJL — ^The defendant pteaidtetr flHl, 
"•t!"'"*'"!'^^ that the peribns 'interefted wdre^ag^ns,'bont in^/V^«r^^ 

within the allegiance of die French King 5 that before the 

fhip 



hc!A crccfitor of 
tUc iufurcd for 
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jQ^p (viaL,^ iw^ broJtc.i^Ut bc^wjcn ^thc King of Gr^t »«« than ihc 

-V » ^ — ^t*-- * i I -v-. ^. -•• ^ • ^ , • • J**- turn infured. 

.gricwa^aWjfuc.jg^ exercifing the ppWers of govern- 

ment in France ^ that the perfbns mtereftcd were inhabit- Bran^hi v. Xg/. 
ina2Tkifionmf>iWX]nfroncf,unitxrh^goxcrnmtht ' ^ 

and that tbejr.WierQ enemies of our King, aiid adhering to 
bisrenqxiies^ &c.. — Second/y^'Th^t tlie defendants were 
filling in France, and enemies of the King j and that the 
wodsyfttc (cxft from London, after the commencement of 
^ w;ir, for the purpofc of being landed in France, and 
delivered in a courfe of trade to the King's enemies. — ^To 
^be £ritof thefc pleas> the plaintiffs replied^ That the per- 
fons iiiterefted were indebted to them in more than the 
value of the goods infured; and to the fecond^ That the 
|*oodB were no^ pxx^hibited at the time when the policy was 
efiJE^ed^ and that they were Ihipped before the commence- 
jnesot of the war.-?— Upon demurrer to each -of thcfe rc- 
plicationst ^ coHTt gave judgment for the Defendant, 
}>eing Cl^y oC opimoni that no action whatever could be 
j^iaintained Jby, or in favour of, an alien enemy.«-*Lord 
Kp*jm frid* ** that^tfie cafe of Anthon v. Fi/ber{a), pro- 
,cc^ded .CD die iame principle : That there was no cafe in 
W^hich the a£^ionhad becn.fupported in favour of an alien 
ea^y % iot though it waslield in tticor/i v* Bettingham [b), 
.th?t tjie a£^ioii by an enemy on a ranfom bill might be 
niai^tainod» the a^ioo was not brought till peace was 
Teftored«*' 

TheinfufSkncei in this cafe, having "been made before the 
coipmenoement of the war, was psrfe&ly legaj ; and the in- 
fuxed only failed in i3ieira£iion onaccount of their temporary 
disability to fue. And it ^oxdd feem, from thefe latter 
, wojcds of XiOrd Kenyon, that upon the return of peace, they 
might have maintained their a^ion. 

In the other cafe, it appeared that the plaintiff, as NoiiScr can an 
agept, m purfuance of diredlions for that purpofe, cauled tnincd on n po- 
an infunmce to be made on account of Arrouet and others, "<^y °^ ;**' ?■;"• 
. lutyects of Fnmi, on goods, confiftmg of Bnttjb ma- enemy, t» ough 
[. iwffiaui3cs, fluppcd on board the Nancy, an American vcf- ta^J^'l^'^tk 
Ad, en the ipdi of March 1793: That previous to the from hence. 
.infurance and fliipping of die goods, general reprifals were j^^L. « r^, 
granted againft France^ and an embargo laid on all fcXcign tn^ 6 x. R. 35. 



••**< 



{a) D^ug. 648, 9, n.^(i) 3 Bur. 1734, 1 BL 563. 
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I veiTels, except thofe belonging .to ftates in amity with the 

king, not haying naval or military ftores, or any other 
prohibited articles on board: A;id that the {hip having 
failed on her voyage, was captured by the En^lijh^ 
and the goods infured condemnejl z&.Jprenclf property. — 
Upon this cafe, which came before the court pi King's 
Bench upon a fpecial yerdi£t> ftating the ajbove fa As, the 
court tield clearly that ^ it could not be diilinguiihed from 
the abov^ cafe of Brandon v. Ne/bltt^ an,d thcri^forf gave 
J^dgment for the defendant* 

H^re, the jnfurance being on property belpnging toper* 
fons who were in the fituation of alien enemies at the time 
the policy was efFeAed, afforded an opportunity of deciding 
the general queftion* 3ut though the objef^ipn was made 
and fully argued, yet, according to the report of the cafe, 
the court exprefled no opinio:^ on that point, biit gav6 
jt^dgment fpr the defendfint, without dating any pthe^ 
ground than that it could not be diflinguifhcd fron^ the 
, the foregoing cafe of Brandort v, ^j/JiV/.-^But as the 
ground of the decifion in that cafe was not, that the con*r 
tra£^ was vqid^ bu( merely that ^n afliqn could not be 
maintained at the fuit of an alieu e^^y, the general 
queftion dill remains undecided* 

But the following cafe (hews, that a x^eptral, though 
refiding in the enemy's country, and carrying on trade 
there, and even in partnerihip with an alien ^nemy, may in-* 
furc his interef): }n the joint property. 

A ncuti*i rcfid- An jnfuranqe was made on tlie one half of a fliip, 8cc. 

nly'Tcoun-ryV ^^ *"^ ^*^™ L'Oriefit tQ the fouthcrn whale fifliery.— In an 

and carrying on aftion broughf to rccovcr a lofs by the detention of the 

trade there in y, , ** : 'V , . y , 

partnrrihii> with rretich govcmmcnt. It appeared that the mlured was a 
«(i alien enemy, fubjcft of the United States of America^ qiid had formerly 

way m'ure bis -^ • . "^ , '^ - • . ' 

iincr<>ft in the rcfidcd feveral years in London^ but fprfqme years previous 
join t property , ^^ ^j^^ making of the inlVirapce in qiicftipn, ' had dwelt at 
Rotek, V. KMf, L' Orient y and was jointly conccrjicd in the fputhern whale 
6T.R-4i3,/>/. fifi^cry, with M. Berard, a native of i^;w/f^,re{ident at 

L^Grienty but their interefts ^yere infured by feparatc po- 
licies, efFe<J^<3d by fcparate agents. The plaintiiT, ibortly 
beftte making the infurances in qucllion, came to Enr^ 
(artdf and returned to Fra?tce previous to the comfncnce- 
mcnt of hoililitics with Great Britain; and, having re- 
mained 
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stained there about four montfas^ returned again to Eng- 
tanJt and coxitmued to rifide there from that time.— It 
wail infifted, on die part oF the defehdant, that, as the 
inlur^, at the time the infurance was made, wasdomi- 
icikd^ andrarriedcHl trad^m France^ and owed a temporary 
aUegiaivce to ^e gbvtming power of that country, the ob» 
^ei^l6i» i^licd as ftrongly to his reoorerinj^, as if he were 
a txaturai horxt' fnBjefi of that countirj^.«^Buc the court 
determined, that the plaintiff, not being an alien enemy, 
Viit a* native of America^ and then refiding in England^ 
was under no dilability to foe in this cafe; aiid that the 
icbnfeqiiehte of allowing this obje£^ion would be^ to ren- 
'dcr'it illegal to infure the property of neutrals in an cncw 
jiiy's port. 

• ...'■»• _ • 

Seff. 2- 

" - ; .• - • . 

What Ptrfons may be bifuren. 

INSITRANCE is a fpecies of game which requires great Ufldcrwriteri. 
prudence and cifcumfpeflion inthofe who are engaged 
in It as underwriters. They (hould be expert in analyfing 
riiks and calculating pnobabilides ; in forefeeing the dan- 
^s of the fea, and the danger of fraud* They fliould 
J>e able U> &rm a ibund judgment by combining all cir<*> 
cumftancesy and comparing them widi the rate of pre- 
hiiunBi. To form fuch a judgment, in niany cafes requires 
great fagacity, penetration, and experience. But -if men 
ppflefling all thefe advantages are fometimes deceived^ 
What, muft be the fituation of thdfe ^ho, allured by the 
defire of gain, blindly put their fighatures to every policy 
>hat IS prefented to t^h^, without confidering the preci- 
pice to which their temerity leads them. A wife under- 
writer will judge for himielf| and not implicidy follow 
others who may haye ftibfpribed before him, however re-i 
inarkible for figacity and experience (a). \ 

In France, die underwriters, if we may credit fome of the P^"/*'"^/^ «^« 

•.■_ ,'_ -- . • • * . / , , , Fret ch una<r 

beft French authors of that country, ixrere never remarkable v 1 iurs. 
for their readineft to do juftice to the infured. They are ac- 



WIF" 



(a) Pondera fe i firmati poffinb cfiere dclfino da^ indurre altri, 
T^rgat c. S?i n. 35, 

4 cufed 
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cufed of refortidg to captious exceptions and £raiidiilent fab« 

terfugestoelud^ititfepaymeiitof theirfoifesf^tf^. Agtctmht 

tores plef&ffique ^iffentidx filvtims graiiJ, mdutn in fcirp^ 

quarura(bj. 

Character of the With US, if thtt^ 7(tt a fcif Underwriters who, under 

"f ''i*- the guidance of 31 adyifers, (bmetimes fet up unworthy 

objefbions, thet^ are many who are the iri£^ims of theiv 

own good faith and eafy credulity (c). The inoft caUr 

tious find it extremely difficult to cfcape the fnares which 

imavcry prepares for then^. No wonder, then, if they arc 

fometimes tempted tp make captious exceptions, when 

it is confidered that they can only fee with the eyes of 

jhe infujed, that, in general, they can only defend them^ 

felvesby Yuch papers, aii4 other fcraps of evidence as they 

can obtain from the (anie quarter ; and that» with all the pre^ 

i:autions idiey ean employ, they often pay what they mtgh^ 

jufliiiably difpute. 

The tvo in^^. A^ common law, any man, pr company of men, might 

ranee cumpaniei \it infurcrs^ and indiiiduals, upon their own feparate 

/g. \^ JiV.* account hayc ftill the fame right.— But, it vas luppofed| 

about the beginning of the prefent century, that commerce 
* had fufiered confiderably by perfons in infolvent circums- 
tances undernrfiting policies of miurance \ and having 
received large fums in premiums, becopfiing bankruptS| 
or otherwife failing in making good riieir loi9%s* To rcr 
medy this, but more, perhaps, to enable government 
tp raife a fum of money by the fale of a monopoly, it 
was thought expedient to crz& two companies for the 
purpofe of making marine infurances, with fuch funds 
to anfwer all demands on their policies, as might give 
confidence %q fuch mercantile adventurers as were un? 
willing to depend on individual underwi^iters ; ftill, how- 
ever, leaving to merchants the option of infuring with 
fuch underwriters when they thought proper. To thi^ 
end, the ftat. 6 G. I. c. i3. authorifcd the King to 
grant charters to two diftindi companies or corporations 



{a) V id, Emerig. vol. a, p. ^44. On lea a compares auz fern* 
mes.qui cpn^oiv^nt avec pUifir, & qi^i enfantent avec douleur. 
— '(^) S^ifccha g\. 29. n. I.— (r) Modcmis bis teaiporibus, qui- 
bus fraades a navarM frequentius commlttuntnr* digtii potius 
Riiferattone eenfcri debent afiecuratores, quam a&urati. Ca/ii* 
Wii/»diic. n,n. 3. 

for 
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far the infitrattce qF Ihips^ good$ tn4 mer^ndizes at feai 
or going to fea, ifbA for lending money on bottomry. 
Hiey were to be iftrefted vith all the powers ufually 
jpranted to corporadons^ and the privilege of purchafing 
lands to' die amoiint of ppoo). per annum* Each was to 
provide a Efficient capit4> smd a competent ftocl^ of ready ^* 
money* Xf^ anfwer aU demands on their policies, 

In pur&ance of the powers given by this a£l, the two ^ cVatter 
propdfed compamesy the ope called the Rojal Etechange grvitcdtocach, 
jiffurafUif ztyi the other^ the London AJfurance, were 1740. 
HtablHhed • by Royal charter^ bearing date the 2 ad day 
iA Jtine^ 1720. 

But the moil importsint privilege granted by this aft ah other com< 
to thefe companies was the exclufive right of making ma- Srai^rffrom'jn^ 
rine iterances, and lending mobey on bottomry^ as a f'^gfljipeand 
compapij or partper/bipf on z Joint ^opitaL For this purpofe the leoding mone/ 
adl (feft. 1 2) declares that, < during the continuance of thefe ^ ^«o™nr- 

* corporatiQQ$ re(pe^iyely> all other corporations then in 
/ beingj or afterwards to be eftabliihedj whether fble or 
' aggregate, and all focieti^ and partner{hips for infuring 
^ ihips and merchandizes at fea, or going to fea, and 
> for lending money on bottomry, (hall be reftrained firom 
' granting, figning, or underwriting, any policies of infu- 

< ranc^ npon any (hips, goods, or merchandizes, at fea, or 

^ going tofii?^, arul from lending poney on bdttomry: And And all poiiciea 
f that if any corporation x>rperfonsin partncrihip, (other ^mp.my'fhaU 
« than dM iaid-two companies), 0iaU prefume to grant, ^^f^^^V^"^ 
f fign, or .)fnderwrite any fuch policy, or make any fuch wiiitenfoifciud. 
.^ contraft of infurance, every fuch policy Ihall be ipfi 
^ faBo vx>id} and all ^%ms, fo figned and underwritten, 

* {ball be forfeited, pne moiety to the Ij^ng, the other 

< to the informer, who Aall fue for the fame in any of 

< flie courts of Wejhmnjhr, And if any -fuch corpora- ^^"bt:^*^^ 
^ tion or partncrihip,' (other than the faid two compar ^furious. 

f flies refpeftively), (halll^d, or agree to lend, any money 
: f on bottomiy, die bond^ or odier fecurity for the fame, 

« ih^ be void» and {bch agrcemeiit adjudged to be an 
.* ofttrioiis coiifart£^, and the offenders fliaU fuffer as in But rhe right of 

* cafes *>f tofury. NevertheMa it is Arfarcd, that any jj^t^^'inlll^ 

':-'",. ..;..-*.'« pri- a» before the 
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* private or particular perfon or perfons (hall be at li-. 
^ berty to underwrite any policies^ and engage in any in* 
' furanceS) upon (hipsi goods, or merchandizes) at fea, 
^ or going to fca, or may lend money on bottomry ; fb 
^ as the fame be not upon account or rifk qf any cor-^ 
• poration, company^ or partnerfhip (a).* 

A learned author on the fubje£l of infurance thinks that 
this monopoly was injudicioufly granted to thefe two great 
companies fbj. But it mud be owned that from the time 
this grant was made, down to the prefent day, thefe com- 
panies have conducted themfelves with the utmoft libe- 
rality, and have carried on their bufinefs with equal cre- 
dit to themfelves, and advantage to the commercial world. 
Thcprivijegesof^ The rights and privileges of the jB^ //irfw and Souti 
and sLfhyea Sea Companies, which they enjoyed before, are refenred 
fcrTcT'"'^' ^^ fecurcd to them by this aa, except as to the infu- 
rance of (hips and merchandize. 
ContraAs made The ohjcGt of the 1 2th fedion of the 2& was, not only 
llX^!':"^?! to Tcftrain avo^red partqerfhips from making infurance^ 

'rnliMTeljiT'ai P^^l'^'y *^ ^^^^ partnerfjiip names, but alfo to fecurc to 
and void. thcfc Companies the exclufive right of infuring (hips and 

goods at fea, as a company upon a joipt capital^ by making 
it illegal to employ any other joint ftock in this fpecies of 
infurance. And the following cafe will (hew, that no con-r 
traA arifing out of any agreement made in derogation of 
this right can be legal or binding. 

A and B '^" ^"^ ^* ^txt jointly engaged in the bufinefs of in* 

jointly engaged furancc, which was carried on in the name of A.| 

III infurxnt'cs in ji % % ^ ai* •! t 

ihcnamcof A. ; ^"^ Dccame bankrupts. — A. havmg paid much more 
and A. pays fQ^ lofTcs than he had received in premiums, his af- 

inorc in lofTci ^ * ' 

than he receives fignecs brought an a£iion againft tlie afBgnee of B. to 

ill premium island . 

bankrupts. (^) This czclufivc privilege of ipaking n^ariQC infurancca 

A.'s aOignces upon a joint capital w^s cxpc£|ed to prove fo profitable to thefe 

from thofe 0^8' companies, that, as the price of the conccflion, they agreed to 

a moiety of the pay 6ob,oool. to difcharg^ the debts of the civil Hit. But 

"need."'"* ""^^ ^^^1 "^^ ^°°" difcovcrcd that they had agreed to purchafe 

this monopoly at too high a price ; for by the 7 G. I. c. 2J, 

Mf/cM/ V. CocA' f. 26, It appears that 188,750!. of the quota of each company 

urm, a . I. j-emained unpaid, which fura, on account of the difficulties they 

then laboured HQdcr, was remitted ^0 them.— -(^) Vid, Millar 

recover 
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jrecover a moiety of the money thus advanced.— »T7pDa 
the triar before Lord C. J. Eyre^ the plaintifTs were non* 
fuited ; his I^rdfhip being of opinion^ that^ this demand . 
arifing out of a partnerihip prohibited by^ thc^ftat. ^G.Y, 
c. 18, no adion could l^e maintained for it. — ^Upon a 
motion to fet afide this nonfuit^ it was contended on th^ 
part of the plaintiffs^ that the objed of the ftatute was to 
prevent a competition l^etween the infurance companief 
and any other ^pen and ofitnJihU partmrfhlps^ which might 
^ain credit in oppofition to the companies ; but here only 
one individual appeared} on whofe fingle fecurity the in- 
fured relied.-«But the court were unanimoufly of opinion 
that the nonfuit was right ; for the provifions of the aft 
would be at an end if a perfon, by infuring in his own 
name, could have the benefit of a joint capital, which 
the aft expre(8ly prohtbita, though the party (ubfcribing 
(hall be edopped from fetting up a fecret partnerihip to de- 
feat a boni fide ^nfurance* 

So, where an underwriter paid the whole iofs upon a A» ^" ^^^^^^-^ 
policy, and one Brjfiowy who had agreed to diyide.thc lofs, aU B. hit 
irifk with him, alfo paid his moiety to the broker.— The ^'",'Vf»'ft." re to 
underwriter brought an aftion againft the broker for the broker for 

.1 • 1 • • t i_ !.• /• n '/* the ufe of A. {-■• 

this money, as being money received by mm from Brtfr a. cannot main- 
tow to his ufe. — Lord Ktnyofty who tried the caufe, was tain an aa ion to 

. recover this mo» 

clearly of opinion, that this was a partnerihip withiif the ney from the 
aft of parliament; and held that the underwriter could not ^^^^'' 
maintain an aftion againft the broker to Recover the moiety Sutihmn v. 
fo paid to him by Briftowy and nonfuited the plaintiff.— [ft^^E^^'^^" 
** If," ftid his Lprdfhid, " a (ingle i^me appear upon the r*ri s. 
policy, as in this cafe, the infurer (ball never be allowed, 
if a Iofs happen, to defeat a hon^fide infurance, by (ayii\g 
to an ij^nocent perfon, that there was a fecret partner(hip 
between himfelf and another, fo as to avoid the policy. 
But hcjce the plaintiff is himfelf the underwriter, who 
comes to enforce an illegal contraft : It is a partnerihip 
pro hdc viccf and this party cannot apply to a court to en- 
force a contraft founded in a breach of the law." — No 
motion was ever made to fet afide this nonfuit ; and Lord 
Kenyon^ fome time after, took occafion to mention to the 
bar, that he had ftated the cafe to the reft of the judges 

of 



44 ?artm to tbeCmiiraei. TBbqk:!; 

of theeourt» \rbo all concurred with iiiin: in. tbe^ipiQlt. 
1^ had given* . .:* . ' ^ u 

Jft wfiw/under- ^P^^ *^ ^^^^ principle wKich governdT Aefe t^fo dafc^ 
uriccr, on the it has alfo bccn dctcrmiacd that aji a&ion dannoc be maik]«^ 
^Xaiip WM taincdon behalf of the bftcafiblc tinderwriter, againft the 
^u^^\^tt!!k ^^^^^'^ ^^'^ managed the infurances of a partnerfhip^ to 
tu profits of recover a balance in his hand$ arifing from die ptcofits of 
infura^ccr**^ ^^^ infuranccs, even upon the ground that the partner- ' 

ihip waa illegal, and the oftenfible underwriter the fole 

infurcr. 
A. B. ando. Thus : A- and B. were partner*, aa merchants', and 

tecume part) crt j-,,-rk • r «« .-r^. 

>fi underwriters, C and J}, wtrc partiifirs, as mfurancc brokers: A. B« and 

".^"".lldD. ^* ^pced to become partners as underwriters j but the 
receTve Che pre- namc of A. onjy was to be ufedt Policies were, from 
raiice brokers 1- time to time, fubfcribed in the name of A*9 fometimea 
ii^m rpa^t ^y ^^«J^> fcmctimes by D., and premiuma were re- 
Aip by inftfling ccived, which, (after deducing loOcs, &c.)> amounted to 

thji be alone i-riitr^iT^ • 

yfA% the iniurer, £*^4S5 ^7^* ^^* — ^^ ^"^ ^* employed C. and D. as bro- 
f?om C. andD^ ^^^ ^^ S^ infUTances cficAed for them, and became in- 
the money re- liebted to t^cm in £.226g iij.Kd. for premiums. — A. be«» 

ceived hy ihcm ■ . . • « 

for A. B.and D. Came bankrupt, and his aflignees brought an a&ion againft 
» 1 T3 r C. and D. to recover the above fum of £-24KK i?/- i//. as 
i T. R- 40 j« money had and received by them to the ufe of the bankrupt* 

«— Upon this cafe^ the queftion for die opinion of the cotnt 
was, whether the piaintifis were entitled to recover the 

whole fum of £^24SS ^7^* ' ^- ^^ ^^ "^^ profit of dw in^ 
furances made in the name of A.; and if fo^ wlkethcr 
the defendants had a right to fet off die £^2269 i "fs^ ^d. 
— It was infiftcd on the part of the plaintiffs,' that, 
though the partnerfliip between A. B. and J), as under- 
writers was illegal and void, and to be laid out of the 
cafe, yet the infurances were not fo 5 and it would be 
unjuft, that, where the infured had had the benefit of 
the policies, the infurcr ftiould bc*^liablc to the rifk, and 
yet not be intitlcd to the premiums : That as the money 
muft be confidered as aftually received by the defendants 
as brokers for A. only, they ought not to objefl: to pay-r 
ing it to his aflignees on account of aH illegal coritraft be- 
tween him and others* — But the court were unanimoully 

of 

7 
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•( opiniosy' that thfe ^aindffs trece not entitled to recorer 
any thing.-— They faid^ diat the objeA of the ftat. 6G.L 
C4 |8« w^ Do piotoft the mo compames from any com* 
petition tviih i)tber companies f<»nmed into partncrfhips i 
Hid it enafled tb^t all pofidea contrary to diefe pnmfionf 
fltoutd -be mAd : But| th^ it was^ only void ai betwcra 
the trifurer and his fecret partners, not as between him . 
and the infaredi who knetr nothing of the partnerfhip: 
^Hbat, as the plaintifBi howtever, avowj^d that the bank* 
nipt h^d infured in dired violation of the ftstnte) and 
as all their claim ;irofe out of this illegal tranfa^on, the 
bw pould give no efie£i to it: Thaty as to tl^e money 
being repeived by the defendants to Ae ufe of A. only, 
diat. was an inference contrary to the h& ; for they rci* 
oeived it for the uie of the partners in an illegal part* 
nerfhipi axid|^ as. between Ai. and his partners, the plain«> 
iiiFi» could not be fuffered.to difaffirm the partnerfhip., 
Theycotifidered the foregoing caiCes of SulH^anY. Gnavri, <• ' 

and Mitcbill y, CoMume^ as clear authorities in favour 
of the defendants* 

. It is obfervabk that though the ftatutc deelaios that Titoirgh ib^i 
wery policy fubfcribed. by any other partnerfhip than tlie ToM^ai between 
two companies ftall be iififaa^ void 5 yet, in each of the ^en!^?rt !Si,t 
'Aice fi^egoing cafes, it was dtftindly declared tlut though fp as between 
tbefe pardierfliip cofitra£ts were void, as between the and an inAoccot 
partners. tl^mfekes, yet that, as between the underwriter »nf»«^ 
rand the infuicd, who knows nothing of the partnership^ 
ihcys^e good and binding. This, indeed, muft have been 
. di€^ nieaning of the legiilature. Therefore, if a fingle 
name appear upon the policy, die peribo who fubfcrSsed 
4t (halt never be allowed, 'if a lofs happen, to defeat a 
bond fidt iniannctf by faying to an innocent perfon, that 
there was a fecret partnerfhip between him and another, 
^ as to avoid the policy. o- 

, , ^,But die rigour of the principle which governed |lie court. Yet infurancei 
in.. the docilipn of the three foregoing cafes, feems to have J^^J^ imun*«'^ 
.been, in fome degree, relaxed in Ac two following ones, i^ntcaptui^pro. 

. , . , . .1. ; , . • r T J vided caeh fub- 

mwnich.it appears to.have been the opimon of JLord render be not 
Kiny^ and the court oSf king's Bench, tiiat infurances ^hor/"' **"* 

may 
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• 

may be legally made* upon a joint capital^ provided each 
fttbfcriber to it be only liable to the amount of his fub- 
fcription, and not each for the whole. 
A nuinf>er of The firfl cafe I fliall Aientiony though not fhe iirft in 

fliip owners fub- • ^ r . «.• ^ i» • t • r 

fcriiicafumpro- pomt of time, was an atiion on two policies of mlu- 
p^riioncd idihcir ^^^^ ^^ jj^g jf^ ^^ Elisxtbeth^ from Dafitzic to London.^ 

Ihippingt to .1 

ccmnion ftocic The plaintiff and defendant were members of the " Whitby 

Tfund forthc " AfTociation," confifting of a number of perfbns, o'wncrs 

f ff™^"!*^^ ^\ ^^ fliipsj each of whom in proportion to his Ihippingy 

individual i« paid a Certain fum, which formed the ftock of the fociety., 

thcVm be *un- '^^ policies were figned by all the members. All infurcd 

dcrtakc!i,.nndnot {qj g^^^h Other, accordino to the refpcftive values of their 

each for the , ° * . . . * 

wi)oie,thc policy ihips ; and when any lofs happened, the treafurer paid it 
ii noUiirgai!*" ^^^ of tlic joint ftock. The defendant's fliarc of the pre- 

— fent lofs was 14 L Each individtial vras only liable for 

u/J-Jx-^^.v, af- the fum lie had undertaken. — ^On the part of the defendant 
Ttk^xIq^u! *^ "^^^ objected, that the policies were void in law, as 
Eif. Rrp. 513. being againft the ftat. 6 G. I. c. 18.— But Lord Kenyony 

before whom the caufe was tried, over-ruled the objec- 
tion. — He faid,— <« This does not infringe on the aft of 
Parliament, as the members of the jiflbciation have only 
— underwritten in tlieir individual chara£lers : But they con-> 

not underwrite for tliemfelves and partners* If all of 
them were liable to the extent of their whole ftock, it 
would be illegal. At prefent the members of this afib- 
ciation only ftand as individual underwriters for fmaU 
fums." — ^Thc caufe was at laft referred, to inquire whe- 
ther the money paid into court was fufficient to- cover 
the lofs. 
But if all the But if, in fuch cafe, the fubfcribers to fuch an aflbcia- 

to make good ^iou agree that, in cafe of the tnfolvency of any of the 
the deficiency, members, his ihare of any lofs fliall be made good by 

in cafe any be- ' o / 

cone infoiventj Ihc Other fubfcribers, the contraft will be void ; this being 
vouj!^^''*^"**^" " the vtry fpecies of joint infurance which the ftatute meant 

to prohibit. 
A company As, where articles of agreement wetc executed by a 

efcroiUr*!"*^* number of perfons, dcfcribing themfelves to be owners 
ibipj, ai>d cove- ^nd part owners of Ihips, who had agreed to become a 

MUX. fevarally^ * . 

and nut jointly. Company or focicty for the infurance of fliips, and who co • 
'" P">' '° "'* "' tenanted 
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venantcd with i truftee for themfelves feveraltyj and not '?^'» »" p' opor- 

jointljr, that they would feverally engage and bind them- fpcaive (harer; 

fclvcs for the infurancc of (hips, and parts of (hips, be- J;"^!,"^*^,^^^^^^^ 

longing to the fevcral parties, along with their own fe- *"y» i^c other* 

vend and refpe£iive parts of any fliips, from the ifiof the dehcicncy : 

June 1787 for 21 years, fubjeft to certain conditions and ?[^c ftlruic** ^^ 
regulations, &c. : That in cafe of a total lofs of any fuch 



(hip, the fufofcribers covenanted feverally to pay their ^t.K. sjS. ' 
refpe^ve proportions of the fum of 1000 1. totheperfon 
who fhould have entered, and infured fuch (hip \ and one 
regulation was, «That in cafe any member of the com- 
pany ihould become infolvent, or unable to pay a pro- 
portionable part of any lofs that might happen, /^f^r^/or- 
tionable part of fuch wfohent member Jbould be made good by 
the other members ; and that all cods, charges, and expences 
of any a£lion brought, or defended, by order of the com- 
mittee, ^/fe»A/ be borne and paid equally by the refpeSlive mem^ 
hersJ^ — In an a£lion of covenant brought on thefe articles 
by one of the fociety againft the truftee, the court of 
Kin^s Bench, upon demurrer, determined tliat the a£lion 
could not be maintained, the articles of agreement being 
void by the flat. tfC I. c. 18. f. 12. — Lord Kenyon iaid, — 
'^ That the meaning of the legiflature, in pafling that aft, 
was, that, as the two infurance companies were to have 
a monopoly up to a certain extent, in confideration of 
certain fums of money paid by them to the public, there 
ihould be no competition between them and any other 
public body \ but that private individuals might ftiU con- * 
tinue to infure on their own account : That the cafe of 
Harriftm v* Millar fa J, feemed to have been properly de- 
cided. There, each perfon undertook for himfelf only, 
according .to the value of his own {hare : But here, in 
cafe of the infolvency of any one of the members, all the 
others were liable, to make good his fhare of the lofs : 
That this was adding the credit of the reft of the mem- 
bers of the fociety, which was the very thing that the aA 
intended to prevent. 

{a) Sup. 46, 
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OfibefuijeH matttr of iMrint in/urdkceh 

HAVING ihewn in the foregoing chapter what per-- 
fons may be patties to this contraftj we now proir 
^ed to con^der the/tibje^ matter of i£. 

Infurances are moft commonly made on goods an4 
inerchandize, ihips^ freight, and bottomry loans.. Birf 
there ate certain articles, which, from motives of public 
policy> cannot be legaUy infured in this country, apd 
others which can only be infured under particular reftric-. 
tions. It will be the bufinef^ of the prcfcnt ciiapter 
to particularize thefe, and to (hew by what laws, and 
under what circumftances, the infurance of them is regu- 
lated or reftrained. This may ht done under the foltotving 
heads, VIZ. 

f. Smuggled goods ; 

2. Prohibited commerce witli the Britifb colonies |^ 

3I Warlike (lores fent to the enemy; 

4« 'Goods bought of the enemy ; 

5.* The wages and eflFedis of the captain and failors { 

6. Freight )» 



7, Slaves; ( 
%. Prpfit* .. 



Sed. U 



SmuggUtl goods. 

AnlnAiranceon In gcnetal it may be laid down as a rule, that no ihAi^ 
neirce is void."" tance cftn be made on any fpecics of goods and merchant 

dizes, intended to be imported or exported, contrary id 
die laws of this kingdom, or thofe 6f its dependancest 
or the law of nations ; and that if the intended com« 
meree be contrary to any of theft laws, an infuranc« 
made to proted it will be Slegal and Toid< t'cr the hW 
vould be inconfiftent with itfelf, were it to give validity 
to a contra£t which is mf^nt to protect a party from the 

riikt^ 
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rilks' attending an infringement of the law. The flime 
prineiple prevails in all other maritime ftates ; and foreign 
writers, particularly the French^ lay it down as a rules 
that the promife of the infurer, however generally ex- 
prefiedy will not comprehend the cafe of any, commerce 
{)rohibited by the law of the place where, the contract is 
made (a), ' «. 

And, with us, this rule holds, even where the infurer is The infurerrany 
apprized of the nature of the trade : For though the. objcc- o^f'^hislbjcdfon, 
tion, m fuch cafe, muft always come with an ill grace though he knew 

r ■ r ' r J 1- II. -J the trade to b* 

irom an mfurer who has accepted the premium, and pro- iJicgai. 
mifbd the indemnity y yet the courts are bound to allow 
the * objeftion ; not, indeed, for the fake of the infurer, 
but in obedience to the law, which is founded on general 
principles of policy, and, of which, by a fort of accident, 
the infurer is permitted to take advantage, contrary to the real 
juftice of the cafe, as between him and the infured ( i). 

Roccus docs not feem to have underftood that this ob- Opinions or fo- 
je£lion was founded in public policy, for he confidcrs it as » [hi! "uoiut?" ^ 
difcharge of the infurer, only where he has had no notice of 
the illegality of the trade {c). But Bynker/boei, with moz^ 
enlarged notions of jurifprudence, puts this matter upon 
its true ground {d) . He holds that the contraA is void,. though 
the goods infured be exprefsly ftated to be contraband. 



(a) Vid. Reecus, ti. 21, Le Guidon, ch. 2, art. 1 & 5,^ 
Chirac, p. 233. P^aUn furart. 49, h. t. p. 127, Pothier, h. t 
n. 58. Emerig, torn, i, p. 211. Vid. a\(o Molhy; b. 2, c. 7, 
f. 15.^—^^^ Vid. Lord Mansjuid^s judgment in Holman r, Jcbn^ 
Jon, Cowp, 343. — ^^) ** Aflcciiratio fa6ka, quantumris genc- 
ralis,- non comprehcndit res vetitas afportart; et quaodo do* 
iniQU9 mere 1 urn a^ecu rat arum devchi fecerit ret prohibitas, ig-' 
norann ajfeiurcttoret cujiis caufa pcrvenitur ad pcrditioncm rocr« 
clumr-vcl navis^-— non tcnelur affecurator.". — Roccus. h. t. n. 2f. 
SantCHMg p^rts 4, n. 17, uCss the fame words, ignoranU aje- 
curaiqre.:-'(d) " Si vcl nominslim cxprefTum fit contrahdjida, 
▼circs hoftilcs, alTcrcurari, nc fic quidem aflccuratorcm tencri, 
quia nuUus ejl c9ntraaus, ct contradiw qui nulliis eft, implere 
▼el non implero, pcndit a mera voluntate contrahcntium. Quod 
autcimerar voluntatis eft In judlcio dcfcndi neqult." Bynk. 
qusib Jur.pub. lib. i, c. 21. 

* Goods 
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wiat i^ Mwtt ; iGoo«s ajc fi&i torbc prohibited. oKicantrabaB^yivhsosifc© 
»iid ftwi^d. ilfkpox^tioii ov eypoitatioR q£ them it abfoliHclf :{0rl^ jby 
gtSodi. 1^^^ fe^manottYKiof e<MnmercialpoUcy# iSttchitrfbliisiiiy 

fbftigir:inaintf afikureS) the importadon >o{ ! whkk b ivholfy 

prohibite4> tt(ith #xifcw'iof encooragitig fijmil(irnaiitt£a£lurcs 

^ef' dutjows. The exportatipnof woolfiaiido&eTAnnRrBBi- 

' teriall) toolf/iindmachtnetyciikploiye4 intnanufaShifes^vis 

V J : 'irtfeyibh'^l^fi^omfiminirmbtiv^ IHbft 0therar^]eiof 

^^QUYiheri^e are allowed fa be imported of ex^ovted|. Aifaj€d''ta 

ccrtahi deftte^ or cuftoms ; aiid^hevrprohftited goods/ or 

'gdcAs on whkh tie duties liavenot been AxAj paid, ate at- 

' tempted to be im^rtcd or ex ported, they arc iifually called 

ty 4 and s IK But tfe mcte illegalxf y of the cohttaft has, in many in-^ 

pc?ro^\^nfirtnj ttafices, Ic^tt found infufficicnt to f revehl gtcat frauds 

rhe delivery of from" being cortlnitted againft the revenue, and agiinfl: 

and «wb the in-' thc prohibitory rcllncliohs * a1>6ve alluded to", by pcrfons 

^^^***^^*'*. who, for^certakipremiwnsi made il a pi-aftice to under- 

. take, at their o^nrn rilk,. to deliver fihoggled and contn- 

band goof^ idte the warehoufes^ of the owners,, fiee inxxb 

, duty; thtfs becoming, not only the carriers, bbt the wi- 

. Jufert^ likcwife, oi fuch goods^ even igainft the rifc of 

&tzure and confifcation. To remedy ^i^ evil, the flat. 

4 aiid 5 W. and M, c. 15. f. 14, provides, * That all jper-** 

*/qns, whpi by way of infur^nce or otherwise, fliall un- 

• dertaketoilcUvcr.any^gocMls ijijportcd into J5;/^/ii//^, with- 
^ out paying the dutj^^or any prohibited goods > or (hall, 

* in puriuance of iucli itifurance or afrrecmcnt, kriowinirlv 

(hall,. 

other for- 
'fifiqiic peitalty isr nnpofcd oh pcrCons who* 
' ^ fliin agree to pay 'fbr fucli infurbiricc,* or jcnowitigf y receive- 
ticoutawmsnt .wh goods.— * Arid ff the infutcr rixajl drfcoi?^r the fame* 



* m puriuance ox iuch uiVurance or afrrecmcnt, kno^ 

. , , ' ^ ''deliver any ' prohibited or, iiiictfftpmcd good^, 

.. T '' ^^ ^ ifor ctcry ofFence^ forfeit'. /T-Coorf. above all- othc 

' ' r ^'•.feiturcs.' — ^Thc'fifmc peitaltv isr nnpofcd oh i)crf©r 



;*'pajty irifurii or rccelTinc the coods^ If the infurer da 

' ** ri6t make" Tuch "aifccw.(i^ |he party infurcid may do fo>. 

' ^ tind^lie fhall iMiiric liack hii infurahce money, arid half the 

•' the *pcnalBcinrmpibl£iJ on the mTuircr," and' be difcharged 

* from fii$ own forfwturc$/—Audthtffrat. 8 andp W. ani 



JC a jd^Hftctefdr tfaeehcottrageaient of dte filk limfiufac- ^ fa^ectfrt th« 
:t^iii(yfubJ€Ai all peribvs guilty o^ delivering ibteign t^tair u^l^u. 
modtft' and luftrijig9 tq be heti ft bail for thepcnakierim- ' 

poied by the above aA of the 4 and 5 IFv and Jlf;"C. Sf^. 
^- in-fike maraier^ it faeoamc a pra£bzce tirith pctfcnu en* PcnaUlef for tn- 
Mged in the ciandea«)e exportation of ^o6k bom Gnat ^^""*J*|^«;^f^ 
JgHteff». ^o lomgn p9ii% to infure the deHvciy of it. to the forrign pans or 
cpnSgi^e* To reftrain tJiis pernicious fnSixct^ the ftat, j^jjjc^ ^"^ 
aB, G{ lU* Ci.3S.« f. 45 and 9« declaret, * That if any per- 
■ foA, .byway qf infurance or otherwife^ ihall undertake 
^ itt agr)0e that any &eep^ vopl, &c«.lhallbe canied to 
< . ps^TU beyond the fea9> from any place within this klng- 

< dom ; or, in purfuance of fuch infurano:!. fii^ dcUver 

< any wool, Sec. in pait$ beyond the ieasy fuch perfon, 

*. aned all aiders and affiftants, ihall, upon conyidion^ for- ^ ^ 

• ifcit JO 1., and fuffcr fix months folitary imprifonment.* •'. 
And (by $ 46.) the like punifliment is awarded againft per*, 
fons * who (hall pay^ or agree to pay, for fuch infurance^ 
and the articles infured ihall be forfeited. < And (by $ 47.) 

* any peribhs, concerned in fuch infurance, Mrho^ Ihall 
' inform againft the others, &all be freed from all penal- 

< ties, and be intitled to the things infured/ 'And wit^n tKc infu* 
/ {by J 48i) all infurantcs on goods and merchandizes to ^'"n^^^"*"^ 

< be exported frpm Great Britain to foreign parts, ' which 

< ihall afterwards appear to be Wool, &c. ihall be vpid, 
f libtwitjiltanding any words or agreement inferted in the 

.< policy; and nothing (hall be recovered lor any Ibis or 
^ damage, or for the premium upon fuqh infurance/ 

Whether a trade prohibited by the laws of one country whether a tm^ 
may be the fubjcft of' a legal infurance in anotlicr, is a cawotfy may bT 
oueflion upon which there has been fomc difference of ^^ ru^ea of « 
opinion amongft writers on the law of miuxznq^y~-VaUft(aJ ia anothec » 
fupports the affirmatirei and iaysy that though^ an infii- 
f^pce on goods, the importation or exportation of which ^ 

. i^ prphibited by the laws of Frstice, is. void y yet,, wh^ 
^e prohibition is by the laws of another country^ if the 

, infurer be apprifcd that the goods inijnred are contraband^ 
he. is bound by the contradt : If he be ignorant of this, it 

. ^ — If ■ , I I I ■ - t ■ ^ I II . I ■ I ■ 1 1 ■ 1 1 I ■ 

fc ^ J» •' .^ I .'.«-»*••. ^ • 

B4 » 
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. IS agreed otl all hands that he would not be bound, for 
fic could not be fuppofed to fubjeflt himfelf to the rifle o^ 
feizuref and corififcation, unlefs he had notice that the good* 
were contraband, and received a premium adequate to the 
nature of the riik; In fupport of this opinion he cites a 
fentence of the admiralty df MarfeilUs confirmed by air 
drret of the Parliament of Aix of the 30th of June 1758^^ 
inhere the infurance was upon raw filk meant to be fhiug- 
gled out of Spain. This fentence ^as founded upon a 
Conjultaiioii^ <Jr written opinion, of Mmerigony who labour* 
to prove that goods may be infured in Frtriccy which ard 
Contraband only with refpefifc to foteign countries, pro- 
tided they are not fo by the laws of France* ^^ The ex- 
portation of certain goods,*'- fays he, " may be- prbhibitecl 
by His Catholic Majejly as ftriflly as he pfeafes % but hi* 
laws are no rule of condud for Frenchmen^ who are un- 
^uellionably permitted in France^ to import bullion, coin, 
filk, 8cc. from S^ainy to fu'pply pur coinage, our manu- 
fa£turc&y and otir commerce. '* Pothur{a)f who is generally 
(wayed by purer moral fentiments, combats this doftrine, 
and infifts that the grounds^ of it are falfe; His principal ar^ 
guments are, that a man cannot carry on a contraband trad^ 
in a foreign country without engaging the fubjcfts of that 
^ counti-y. to commit an offence againft the laws, which it 
is their duty to obey ; and it is a crime of moral turpi- 
tude to engage a man to commit a crime : That a man 
carrying on commerce in any country, is bound to con- 
form to the laws df tliat coumryj and, therefore, to 
carry on an illicit commerce there, and to Engage ther 
fubjefts of that country to aflid him in fo doing, is againft 
good fa'itli, and confcqucntly a contra£b made to f.ivour 
or protect this cbmm.erce, is peculiarly unlawful, and can 
raife no obligation. — By way of anfwcr to thefe argu- 
ments, Emcrigon {b) fays, that Pothier woUld not have been 
To rigid, rf he had confidered that fmuggling is a vice 
, common to allcbrnmercial nations. That the Spaniards 
and "Engli/i, m time of peace praftice it againft France ; 



{a) PiUhur h. t. n; 58. — {b) Vol. 1. p. 212. 215. 

1% ' and 
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and that thc^ French, therefore, have a right, by way of' 
TCprifals, to do the fame towards them, and this he- 
fays, is ftipported, not by the atUhmty of Ac law, but by 
the evafton of.it. 

So that, according to Emerigan, the /aw is con.^ ' 
fprmable to Pothier^s fentimcnts^ but tlic ^Efice agrecr 
able to hi« own. The morality of the queftion is ca- * 

tircly pi> the fide of the latter, though policy f perhaj>s, is 
pn the fide of the former. And yet it is difficult to con- 
jceivc why, witli dates, as with individuals, honefty ftould 
not, JR all cafes, be deenied tlie bed policy. Certain it is^ 
tj^at neither an individual nor a ftate can, upon any moral 
principle, juftify the conuniiBonof a crime, in order to ob- 
^in fatisfatJiion for a wrong done, ftill lefs for a wronj 
aj^prehcnded. 

Be this as it may, the law pi^, England^ it is Th^Uwof j?*^- 

^ , -, ^- la/ici pAVs no rc» 

laid, pays no regard to the revenue laws of other garrim there- 
countries; And it muft be confefied that even the XrV'Z/l 

'• \ OlnfiT COUIU4US5 

jlegiflature has, in onp iuftance, plainly countenanced a 
contraband trade with foreign nations. The exception 
in the ftat. i^ G. lit c. 37> f- 3^ enabling perfons who 
carry on a trad^ with the Spani/b and Portugiieje colonies 
|to infure in the fame manner as before diat a£l, was 
evidently made to favour the (muggling of billion froni 
tliofe places by perfons, as Etmrigan obferves, who could 
obtain no biUa of lading or other evidence of their car*- 
gocs(tf). 

And this doftrine has been carried fo far, that an irj- »"''' p^^^^T 

r • I.- 1 •. - • . J J . J win not be void, 

lurance upon a voyage, in which it was intended to de-* though the trade 
fraud the revenue of a foreign ftate, was hbUien not to a!a'*„,ft "^e 
)De illegal, though fiSitious' papers were fabricated for the revemr of a fo- 
purpofe of facilitatiijg the fraud (i). Nay, it has beea contrary to a 
holden by a great and eminent judge, whofe decifions '^' ^^^ ^' 
are juftly efteemed to be the hjghcft individual authority- 
upon the fubjcft of ihfuranci;, that even when the trade 
infured is'' to be carried on by Britijb fubjefis, not only 
contrary to the laws of a foreign ftate,. but contrary alfo 

. , : — . 1: \ • 

(a) See Eoterigon^s obfc rvatioas on this claufe of the Ertgrtjh 
ftatutc, vol. I. p. 212.— (^) R, Pianche y^'plftchcTf Doug, 238, 
I//, p. 7- f' 3r 

P3 to 



to itLt\ cxpreft pro^Jfions of a tfditf,'* to •wrhich GriNtC 

^ri/oiM was a party yet,, ' il tVe ih A^r^r ftib(bribe|- the : 
. policy, with full knowledge pf-thjc i;iattireof the tfaj^i^' 

the contra£l will bind him (a). ^This vrill tfp^ar ia the. 

fpUowtng cafe. 
Though the in- . A (hip wa« infured << At and ironv London to Penja" 
In^JiS ?1 ro' '^ ^<»& and Jfcfa«>i^ in the river. Mi^pi, i»rith libcrty'tQ 
SiS'thcftib-cai *■ touch at Por^^ifw/A and ^/wTwrVr/i."— The (hip was cm-, 
of a foreign- - ploycd in tbc ufu^l tra^e in the Mifflfifu sind traded it 
Th^e laws of chat Liftk Manjhdi^ in the ifiand of tfew Orkatu in the do-. 
w!n hJtawfuij 'Wn|Qi^s ^f ^pain. Man/bacy ithe place .mentioned irt tbci 
and if known to. ^policy, was part of the conUnent of War/i& AmericVi on 
policy will bind that.iidc; qf- thq rivcr, which, by the treaty of Paru m 
**'*• 1 7621. MRS furrcndercd to Great Britain, and U about 37 

Ln*fr\.F/ctektr^ leagu^s hi^vsr *up than New Orleans. The lofs waa oc- 

^ii. 1780 ?tfr* cafipncd by a fcizure of the (hip at l>iitl< ManJbaeY^Y ^^ 

*IV S^/75i& governor) as a rcprifal fos tra^n^greflions alled^ed to 

r« - . have been committed by a JJr//j^ (hip in the Lakes, — Jix 

: an 5idion.x>n the policy, It w^9 contended pn the part of 

>..<-. tl^.defendant^ that the policy being on an illicit trade, the 

\, ' contra£l was vqid. Lord ManifieU, >vho taried the caufe,, 

faid*-" The firft.queftion is» whether this policy covers. 

. th^. trading. on the ^^^^, before the (hip's arrival at 

M^l/kPf.' '^^.Vti^^i ^^ ^^^ Manjboe is a delay of tho 
^qyagei) and an increafe of the.riils«w .If .the policy does 
Mjt.jy>Y|?ir this partx]£ the tradings then it is a deviation^ 
s^n4lhcrcas aa end of the contr^ft^ , It. is. very clear what 
t^.tf94<;)s« Eyeii^r trading with . the ^\ihj.c/£b oi, Spain v^ 
lUicitr^ti^ the Xx%zxy s>i- Paris. , The nav)gaUon is free to 
hpt)]^^:>^tri^ andtbo^ .b^V.^pf both countries 

j^ero^ip*. vHip.ugli.fuch trading be Contrary 4o the law5[ 
igt^ Sfaitty.^et nfl^ coi^ntry pays attcjEvtipn , to the revenue 
Jaw$ ,of another.... .Therefore, if the jiefeniam hki^. wth 
fidU JcfmvUtiigejhat it nvas o'fmuggfin^ trade ivith Spahl, 
mode the infuyafrte^ then it mighf he a fair contraS iettietn 



■ y • >*. — 



•{tflT'Btft^ogli' tho pi4iey «ay?aot:bei vpid.:for. this ctjtC;^ 
^dc'iClkiJibetn hMk}^ that «rbtl'e4i (hip is.ieized fi>r nsvigitiQg 
' ca!rt*lfy'H« \hc W w^^ * afeofl^f t^frmlry/ or- fer not 'piying' co^ 

-^-lew. 2 / irr«, I.76; " ^ • ...f 



to be, whether tti\9 tJiadIng to titth MimJI^ yas Jiiiiircjd.,^. 
by tlKt fMoli(;y.''--r'fbe juxf iooQd for the dcfai4aQti ijt znay: ^ , 
be fffdttinf$li QP the gvif^and of .deyiaui<^ 
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■WohibitidContfMr<iewUh 4be Brit^€<Jomts^ v. > - 

.BUT though thejeve^iue law* of foreign countri^^ arc ' An iniurw oij ; 
Tiot regarded in jByjrgfar/tef, ^et^an Infurance on gbocls ^hicK *oJ|^™*^p i^* 
are meant to be imported into» or exported from> Smy of "'^nJ^n/^^/^cbc 
the dependences of the crown of this kingdom, contrairy 'cro^iiof.ihU 

;to the iaw4 an force m thole places, would. I concdve. 

r ' , - •' ♦ ........ . . *. 

,be yoid;.I!Qr it would be inconfiftent with the protcp- 

;ti6n which the fpvereign owes to die fubordin^te jRatp,' 

to encQurage 'ai:iy commerce ihjufioUS to its inj^^t^ftS) Of* 

.to counteciance any jnfradion of thofe laws, to )rhiich • i,;:^ 

.the Ling, as the head of the date, has givdti hjs fancbion; ' 

Hence it follows that no legal infui:aiv^ can be madk An Infurance «^ 
on any. commerce carried on with 3Xiy of ^hc Brfti/bco*' KJ^JaZ/Wi? 
Ionic?, in contravention of the liw^made fbt jthcregUM ^r'TS'lo";/* 
lation of the commerce with thojfe cobnies/ and Ai c. 4<. u 

' The Vaft profits arifiag from the trade to the JEa/f^ ^nj^\utsofrht>t 
i«i/iV/ hive; always a^oiii^d > ftroftg temptation: to pri-- «««««»»«*« i>ti,a 
vate adventurers to "eng^e in a contraband commeree ^^*^ 
with thofe parts, notnt^ijhftaaKling 'die cKanrtet and^ tbe 
jC£i? of ParKameiu by vrhich Uxe itonopoly of that trade 
has be^n, from' t^nie to time^ fecured to the Ea/f India 
Company, tlie a^ i>y which this was firft e^diial^ 
done, wasihe ftat. 9 and 10 Jt^. III. c. 44. And thdugfr 
diis '^St has been iife(}Uently altered and pard^ repealed \t^ 
fuHc^uen«:ft:mites,^et it hds llever been 'vrhoUyput'srit 
end toi on i£e : contrary, any ihfringeiMent of it irftitt 
illegal : . Apd ^ough fuch parts of it as hlflided peha^- 
ti^Sj^ We been repealed by the ftai 33 G. HI. €• ^'t\ 

and though this laft ad has provided that no .a£ls. 



. ^k)' Thi qtieftlon here jorat tiot wbtdicr .the pontiyA Airas^ fair, 
MflM^imn thiportietp. but' whether a. co^rt oflaw in.Hiighxi^ 
4ught to haw. lent its a^id to giy« ^^ffc^ t^^an iiii^raooe. i^a^fjto 
fwu£i*^^ix^6, carried on, iH>t ^nly agaiad tbc^i^^fuue lpi;ir>9f 
9^thcr country^ but alfo againft good faitlw v ..... 

a^ 4 ' * * ' ' or 
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er parts «f a£^s^ dicreby repealedj (ball be pleaded 

or fet up in bar of aBy af^ion, &sc. yet the following 

cafe proves that it is competent to underwriteT$ who 

have fubfcribed a pdlicy on a ihip trading to the jEigf 

Indies, in contravention oif this aft, to avail themfclves 

of it, in defence to an aftion on fuch policy- 

A (hip being The (hip Albemarle was infurcd, ** At and from Lon- 

Imy wli^s " ^^^ to New South Wales ; and at and from thence to 

iiorct, kc (o cf all ports and places in the Ea/l Indies, Perjta, China^ 

ff;aifs, the own- " or clfcwherc j and at and from thence until her fafe 

er» obtain a c( arrival back at London ; with liberty to touch, ftay, 

Iicenfe from the ' -i / « 

J«t//tf company •* and trade at any port or place whatfoever, as well on 

ind1lJ!ii"ih'Incc " *is, as on the other fide of the Cape of Good Hope^ 

to Bomiay, there An aftion being brought on this policy, for a lofs by 

cugoof cvnton, capture on the homeward voyage, a fpeclal verdiS was 

and return to found, which ftatcd in fubftance as follows— The plain- 

Loudon; but .^ '^ . " ' . 

stipulate that tifFs being cmploycd to convey convidls, ftores, and prp- 
IhaiTbccanjed vifions, to New South Wales, obtained, from the diirec- 
on. The owners, tors of the India company, a licence for the faid fhip 

however Tend 

auricles not au- foi a voyagc to New South Wales, &c. ) and from thence; 

j?cc.!"^vUhX *° -Stfw^^j^, there to purchafe cotton, to be legally iml 

xc^ions topic- ported, and fold at the Company's fales in l^ondcn, Ancl 
1.-11 ii^cm there , the plaintiffs covenanted that the owner, majier, or mari^ 

or at Bomiaj.-^ ^^^^ Jbould rtot coTTf Oil, oT he coHcemed in, any hind of trade 

th'8 <hl|) is voi<', in //?»f Eaft Indies, or elfewhere within the limits of the Cwi- 

on abrade un- pfif'f^ charter, &c. ; and that if they (hould carry on any 

dertajccn with a fuch traffic, they fliould be confidcred as illicit traders, the 

\icw ro break m 1 r r '• « 1 1 

upon the Com. - goods forfeited, and the^perfons be liable to the fan\e 
|>.ny»s mono, penalties as unliccnfcd traders, the plaintiffs ordered the 

inaftcr, after the deliveryof the convi£{s,8cc. at Portjaekfin, 

o^Z\lV.\der- ^^ proceed to Goth s^nd there difpofe of, or fend by othfcr 
^'%^!r^:^'p^^' v^fl^ls to .SafTx^tfj^ for. fale, copper and other articles, not 
17a. ' authorized by the Hcenfc of the' company. The fliip failed 

with tlie above unli^enfeifl articles on board; and the 
plaintiffs 'wrote to their agent at Bonthay, informing him of 
their infcruftions to the mafter. Tiie (hip, purfuant to 
the oraers of die plaiiltiffs, failed from Port Jackfon to 
(j^jj -Wrhene the tnafter fold the licenfed cargo, and then 
fatlc? to Bombay, frcmr whence, on the 23d of DecenAer 
l^C)i2, fhe failed for London, and vi'ac captured in the 
courfe of the voyage. The fpscial.verdift ftatcd further, 

that 



' lltat all die aboife fads jiappened^oliiir^idid Hmc ^jH^n was 
commenecd after the makmg of tJbft ft^it. jyG.- UUc. 5^/aiid 
j^t dxe pliimn& weie Brkijb ivhy^9>^ rf fi^ent. ia JSngigfad* 
--^Tbe ftat. 33 G. III. c 52^ contk(|^($ t^ tb^ CpiRpanyt for 
a funher .tei3)i, the pofTeffipn of thc^JSri^ territoiies in 
India, together with their exchidve trade^ imder certain^ 
limitatioi^. The i46tb fe^ioa tcpeaU Co mucl^ of the 
ftat. 9 and 10 W^Uh 0*44, and of mwj other ai£t$ i^)» 
as inflified any penalty or forfeiture for illicit trading, to 
the Eafijndw. The X47th feflkion provides, tlfat Ms re* 
feal Jbali not enttnd to any offence, ^omminei agmn/l any of the 
Jiatutes thertty wholly or in part repealed^ h^ore the pqffing of 
tjje etB. The 150U1 fedlion, '< for. obviating any doubts, 
how far, notwithftanding fuch repeal^ contrads rnade^ 
contrary to the reftriAions contained in the faid a£ls. were 
binding," — enaflsj < That it ihall not be lawful for anj 
f defendant in any ad^ictn then depending, pr thereaifter to 

* be brought, to pl^ad or fet up any a£l fo repealed, in 

* the whole or in part, in bar of fuch adUon \ but that th^ 
^ plaintiff fhall have the fame remedy an4 judgment as if 
\ the faid a£ls, or parts of ads, fo repealed, had never Deca 
f made.'— ^Upon this cafe it was alledged on the part of the 
defendant, that the i46th kOiim of the flat. 33 & IIL c. 52. 
repealing fo much of the former ads as mfiided penalties for 
illicit trading t6 India, did not extend to any of the provifions 
for granting an^ fecuriiigf the exclufive trade to the com- 
pany; and that, by fcvefal aSs and parts of a&s remain* 
jng unrepealed, fuch exclufive right was referved to them, 
and all others prohibited from invading it j and the provifp 
in the I4jth fcftion, was relied on to Ihew.that fuch re- 
r^al fhould not extend to any ofience committed ggai^ft 
any of the ads thereby wholly or in part repealed, before 
the paiTingof the ad., . It w;is therefore; infilled, that the 
policy being effeded tQ prpted a trade, which was 
meant tg^ be carried on contrary to the fpirit a;id intention 
pf the exifting laws, was illegal and void } and that tjic 
pbjedion might be. taken advantage of in this adion, al- 
Ijhough the right pi f\:ing for the former penalty ym 
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f^a) Fid. the adls^.thu* rcpeiilc4 cnu^icrat^d in "6 T. R*7iT* 

taken 



tOten ip#ftf fMxk iny eoAiiibh iDfeiaftftt^^ 4^^^^^'^ 
paft of dieplamiiA it uras rciplkd^ that,' ii« all fhift'^-: 
trmOdftidns happetied Ixefbit the pai&ng of the diiL ^3" - 
G.IEb e; fii the illegality t)f them could^^ be taken ad^^* 
vantage of in this afiion, for the X4(ftIrft:£tion ttpeale^'' 
f ' . :• ' -^jj; £^^ contained in Uic ads thm 

^ ^ CAomerated agaitift fuch illicit trading i and the X47tii feo** ' 
... tion merely iaved the right of Xuch objo£lfon, as to of*- 
•^ ' ^ fences already committed, to tie company themfitiiet*^^' 
JJttt' "that the 150th fedion prevented any private Ttil^<^^ 
from ifetting up any of the repedrd ads or cbufcin hi^^ 
of any a&£bioa on any contraft made before, as a jptetett ^ 
that fnch 'contrad was made contrary to die prohibitito '' 
contained 4erdh.^^The court, on full gbnfidcrationi ifc--' - 
tennu^dthatAi^llat. 9 and WW. III. c. 4:41 warftilFiw i 
V #o*ce, ihd fhkt as the policy was efle£ted in contraircnti6it ^ 
pf that ^Oc^iS breaking in upon the monopoly of the I 
company,' it iva$- ' v<nd| e and ' that the ' defendant -iraa * 
therefore entitled to judgment/-^ Lori ICenjon^ ita deliver* . 
fng the opiniaa qS the tonrt, faid,— *< TTie ground- •o- ' 
which my opinion jproceeds in this caufe is, that the ftat.-* 
jand IP IPvUI. has^ from the timie whenit was paflb4 
• flown to the prcfcnt moment, beeifiiin cxifting law, ope-** 
..u Toting on -die right^ of the pardeSiT-'^jW though' *filb!c- 

. <)uent ads of par&ament have zwi^SI^KA the prohtbiti6ns 
fliaded by that ftatute^ and diwiKf fome of thofe ads' 
. have been tp^ally repealed^. andloAers repealed iniputy: 
the legiflature appears to have anx^fly exprefl^d their hx^ * 
tendon in the ftat« 33 6L'in« c* 52, that only 4iiat part of t 
. the ftat/9 and 10 W^Vl. e. 44, which is pkrticularlf^ 
pointed out, fli6uld be tepealed. If kJiad b^n intended; 
. to tepeal the wh^Ie of that ad, and ^t the prohibiti^a; 
' eo^ained init Oiould beMtirdy pM an end^to, itmight^ 
: tiave been effcded by fewtr wottb ^an ar6 ufed to nepeal; 
that ^art of the ad. ' And por cmfideriiig tfae.whotejof: 
this laft ady it appeara td.nie:dsu:*tbe:totijnPnidioa:ii^^ 
fifted on by thcdefendufis.theiaironBi namely>. tfait 
" * the Jegiflatofe . meant to «peal.tivi-pMIn^ation.to iigdl 
money to fpreign companies^ faff, but, by po ny^ns had 
it in contcmplatioii eldier to abridge, or take away, any 



A — 



Chaplin, S 9.1 ProbHUed Qmmtra. j^ . 

ponysmy^.^ The word^^^iii the 4'^eTent ^sjbew tb;)^ th^t : 
flat* 9 and ioW» 3«.'.^^ always con(klaii;4 as beiog io. * 
ior^e.''f^Th^ j^^ment was afterwards a%mcd upon a - 

mt oi tfiQX m xltic^ Exchequer Cbf^ 

So, if a foreign (hip trade., to the £r/V/fi!& fetdement&in^fa^oreifnlli^ 
In4ui^ jpqrfuant, to a treaty, with this country* ih?. miJl, Jw/JJIffiniV 
coitform ftriaiy to-thc rtgulatioaa prcfcribcd by ftidi m«»»»in/«ff« 
treaty ; otherwife (he will be fubje£i> not only to the pe^ vioUite any </ 
patties prefcribcd by law for any violation pf the compa-. ^^^^^^^^ 
Iijl's monoply, .but aifo render void every policy of infu- «>»uwinw3 
ranee inade in this country yrhich attaches at any |imc 4,IJ "^** 
during the illicit commerce. And an illegal cargo^ ^ ^ 
b^axd for one hour af^er a policy atl^ieHeS| .^f^ avoid that,, 
policy and difcharge the under^rrlters fjrom all rub&wcnt,. 
Tefponfibility. Put a legal cargo may \fc l|ilured» Aoi^gh »But t pdiqr an 
purchafed with the pw¥:e^ of an ill^ on«| tnd thQngh'*|iJj^*ii'^'*^ 
(he (hip had, by her preyipus ]Uegaicommerce» been fuh- ^*« ^ *»^2F 
ie£led to feizure and confifcation. Thefe points. wilt b^«tn concisvcnds^ 
fpund 4c;cnnlncd> uppn full g9n5d<;ra|lqn, iu the following ,^^ *"^* 

An infurancie was made on ioodx on board the Gmh^^ An Amtritmi 
^rr«y, 5in AtnericMt piip, '/ At and bc^Qantop '^^S^fUf^t^t»inz^9dZ^ 
«< Xfifiamburgb or G^^flAjg^y, with liberty, to touqh^ ?**)^f^^1he!JS!^ 
*• ^d triide^ at all poUa and places whatfqcver, partifu-.^ trMty. with 

«^ larly at a port .in: tii..C*^/mfA"rrTi« BPl^y. 'tos*5^> JhdTJ^ 
fffilftfl fprAo tiea<?fit,afcX#fgW/ W ^e^ ^T^Sr^ |;;^^»»^« f J^ 
wa» atfota policy onlAr/U/^ for the (:i«ne :Wy?igo.. In: an? /^«»V?*'-^^ 
^aiwi ron th^fc . polieie^, it appeared ; th»t the- Kv^ym^ S/^*<^ 
JhmHant bwik, tbi: property of v€«?^i*4« fubjcas, coi»^„ r«« to «-wA^i 
xnanded by an 4fiw:ican captain> md fnrniihed. i^rith^d^ the iiiisaicar^ 
,,«qmfi«e#f3f«f^ pa%>rt*. She fs^ci w*.a tjargofyon^ JI^°<If!S^riL 

J^Jil^ltw*' for>^^ ^kOj!¥ (h^ arrived .ia/^ftfJ^ 179(Ji 9^^ ^ ftjp remain. 

thevp4ifp^sL of he? .ourgo i , and tfee^puin hayings: by a,; twr hiftllir<i" 
licence obtained 6oih the govetmr and counctti taken p^r ^^^SX^ 
)kqxA a cargo j0f cotton • for :Gci»«0irr>' (he £iile4 fpr that? voyage lo «>i«. 
pbtCj, *where. Pvs jumed in* OAkri 179&.: .There, har «!!^iv^..*!Bqi 



itegb cwa» 4#9&d;ofj and the goods ^mentioiied in die '^"^^^V|)^. 
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purcii»frd with JJrft policy were purchafisdi partly with the proceeds of 

the proceeds of - * ' « , « A • ■ r r r > t #^t 

;he illegal cargo, thc Cargo froRi Bdmaay, and thipped for Hamhurgb. The 
'^:1%1^:TZ ^P f'^ed for Hamburgh in >«««rr 1797. and wa„ cap- 
Ciir/o« was turcd by thc Frenchy carried into Nant%^ and there cort* 
fhip hadbccn ^cmncd on the grpiind of her having violated fome of the 
libie to fcirure J^^^ ordinances.— Thcfe faas were ftated in a fpecial 

^ the voyage ^ . 

'hosti JBcm&av to verdid, in which alfo was fct forth an article of the treaty 
' ^*^' between this cowntry and the United States of Atnericay 

^ird^-^Pfii^ referred to in the ftat. 37 G. III. c. 97, by which it is fti- 
' pulated that thc citizens of the Unite^ States Ihall be 
permitted to trade with the Britljh territories in the Ea/l 
Indies ; but it is exprefsly agreed, " that the vejfels of the 
United States Jhall not ^arry any of the articles exported by 
them from the /aid Britiih territories to any port or place^ ex^ 
cept to fome port or place in Americai 'where the fame fiallht 
unladen ; an^^that the pcrmiffion granted by this article is 
not to e^enu to allow thc veflels of the Itmited States tp 
parry on any part of the.coafting trade of the faid Briti/b 
territories." It was alfo dated, that the voyage froin 
London to Canton^ and that from Canton to Europe^ were 
two diftind voyages.-r-In the argupient upon this fpecial 
vcrdi<2, the policy on the Jhip was abandoned by the plain- 
tifPs tounfel, on this ground, that as this policy, which 
iras ** at and from Canton," attached from the time tlie fhip 
arrived there, including the perio^of time while the cotr 
ton taken in at Botnbay^ in copffai^fentioq of the above ar- 
ticle of the treaty, was ftill on ^board ; and as the immcr 
dfate voyage infured could not be fevered, the'whole muft 
be deemed an illegal adventure. — On the policy on the^W/, 
feveral objeflions were ipade on the part of the defendant; 
— ift,That thegoods infured were purchafed with thc pro-r 
cceds of an illegal cargo, namely, that procured at Bom-s 
bay (it being admitted, that the governor's licence to pur-* 
chafe it was illegal), and that fuch an adventure was con*? 
taminated by fuch antecedent illegal traffic. — ^dly. That 
the voyage from Bombay to Cantor^ was only a part of k 
larger voyage, out and home, frpm London to Canton and 
froni Canton to Europe s and that as the (hip, in the courfe 
of the voyage, traded at- B o m b ay ^ xontr ary i to . fht , -treaty 
between this country and thc United States, by not re- 

turning 
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birning <!Kredly from B^niay to Anuricoy i^wlioie icrf* 
tige was iliegai. — 'sAljj That the (bip vns fetxable, for a 
Tiolatk^n of the navigation aft, in a prior part of the vof^' 
age from Bombaf-^to Canton^ and £OnfeqcientIy that Ae 
|^od» infured were not put on board i a proper ihip, fuch 
ae' the infured impliedly undertook to provide; and that 
the rigUtof feizure ocmtinued at leaft during die time that 
lite Ihtp was on the, high feas, and until her return home« 
— 4thIy,That the fentence of condemnation by the tribuiial 
l|t Narlfz negatived, the ihip's being an American.-^'BvLt 
the court determined> that the plaintiff was entitled to 
recover on the policy on the goods. — Lord Kenyan taadf"^ 
w It is now very properly admitted, that the policy on the 
Unp muft be abandoned, . becaufe during part of the time 
that tlie parties intended that the polic)( fliould attach, 
namely, while the fhip was at Canton^ there was fomething 
illegal in the tranCiftion. As to the policy on the geadr, 
the arguments urged for tl:e defendant have not convinced 
me that this contra^ is illegal, becaufe the goods infuted 
were purchafed with the proceeds of a former illegal cargo. 
If this objeftion were well founded, it would go to an 
alarming extent : In deciding on a claim made on a policy 
of infurance,. it would be neceffary to examine and fcru- 
tinize the paft condu£l of the infured, in order to fee 
whether or not, by their former tranfaftions in life, they 
had illegally acquired the funds with which the particular 
goods infured were purchafed. But we cannot enter into 
confiderations'of that kind ; we muft confine ourfclves to 
the immediate tranfadVion before us. And the voyage 
homc^^^Lxd/rom Ca^iton being found to be ?ifeparate and dlf- 
Unci voyage from that to Canton^ the homeward voyage, 
tlierefore, cannot be affefted by the former outward voy- 
age. After the greateft attention which I have been able 
to beftow on the fubjeft, I adliere to the opinion that wc 
gave in the cafe of Pollard v. Bell {a) ^ in which it was 
cftablilhed as a propofition, that the courts of admiralty 
are to proceed on the known jus gentium^ or on the trea- 
ties between particular ftates ; that fuch treaties do not 
alter the jus gentium with refpefl: to the rcfl: of the worl J j 

- ■■ ■ ' - — -- 



kit> as between thofe particuhr ftates, they are con- 
fklered aa engrafted on the/W gentium ; and that one ftate 
Bas no authority, by any ordinance of its own, to vary the 
general law of nations, as to other dates. But the ground 
of the fentence of litt French court of Admiralty, in thi» 
: cafe, is the not conforming to a Trench ordinance in a 
' abutter which: i» neither required by ^ la^ of nationsi or 
by the treaty bet^vcen Franc$ and ^M4rrV»/ and itis found 
;by: the rerdtd. that aH the requifites of .^t trq^ty wtejr 
-complied with*'' Mr, Juitice Lcnaratce faid»-T^ W^k 
jregttrd to.tfae firil. objedion made onthe.part.o£ die de^* 
iendaol, . in fuch a caie as the prefent, wc caxmot inqiiine 
into the means by which the merchant gains iSxe money 
that is afterwards laid out in the purchafe of goods-: K 
Ae money were obtained by robbery on the highway, ani 
invefted in the purchafe of a cargo, I do tiot luio:«r why 
thkt . caf^ may not be legally inforcd. In order to Tender 
At 'jnfurance illegal, the iUegaCty.fhould exift daring 
thecoui^ of the voyage infured : ISfbrdoIdiinkthaft the 
next 6bje£libh, that the plaititiffs^ cannot recover, becanfe 
die^lhxp was liable to feizure, is well founded. Here the 
iOegallity commenced by thd captain taking on board a 
cargo at BoniBay, in order to carry it to Ci ^/^w for fale. 
But ^e doArincreBed upon by the defendant is perfefUy 
hew, that the Ihfured cannot recover oh the policy againft 
&e underwriters, be'caufe the flnp, in a prior voyage, had 
been guilty of fome tranfgrelBon, for wliich (he wtfs lia* 
' ble to be fcizcdi' "Ifhat is not a rifle withm the poKcyr If 
the (hip had been feized for this.caufe during the voyacb 
infiired, the underwriters would not have b^en BaUe^ 
they arc only Hablc for tifka in the coutfe of the voyagfe 
infured. ^ 'flich tlie ohly reitiaining queftion is, whetKct 
9rjiqt it were decided by the foreign fentence, £hat the 
Miipw^snotznjimerfcafu The attempt Oh the part of the 
defendaiu here, is not fo much to difpute the authority of 
Ji^tC^tcofPpJlarJy* 'BcO^ as its appEcatibn to the cafe 
before us . However, Tarn bf^ opinion, that on the wholi^, 
we muft\qonfider diat jibe foundation of this fentence of 
condemnation, 'war tHe violation of rtmuh ordinances 
voAly, and confequendy that tlie cafe of Pdbrd v. JSfiA^ is 
a dircik authority for the prcfcnt.". 
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Contraland of War. * pij,fyp. ch.i. 

- IN tUne of wsir/it Ts the duty of thofe wh^ are flot ^* The obHsntion^ 

^gfea in fe, ancT Irhd pftrfefs to be mutral, to obfcm ^f^^^^"^- 

vatxi&'iinp^t^di&tfhecwtea the cimtending parties^ and 

i^ ifibtd Ao affiftancrto etdiat to the pitjudioe of the 

4^die»;:' ' JKa^iffqiafifMe patti quod medm iicetn amM^ t09mp 

tUhkJe'noh igiirfwiafa {a). To nrfiat etteilt neutraiar may 

ttade ^n/1th ar beUigereht power, is i queftson upon which 

AeMi hslve'dwayt'becn great difpttteaf fome contendmg 

Ifof the t^govik' of .war, and others for ai freedom of com*- 

ffiere^ •which, by ^eiaw of nations,: as they fay, one 

ftarr nniy carry jofti widx another. It muft be owned, that 

:i|i the decifioh of this qn^ion, muth frequently depend 

oh thep^wdr of the 'party, whether belligerent or neutral, 

.who contends for the one principle or the other* Breaches' 

.of neutrality arc oftfoi fuflered to-pafs unnoticed, becaufr 

this party who ivSkn by them, finds it necefl*^ to illflem- 

bleJiis'refentinent,^ left he .-fliould draw new eneniie3 on- 

'hiinfeffr| and neutrals often fubmlt to . great outrages ra« 

Jl^r Jthaa involve tfaeinfelyes in war. There ai^Cy hpwever, 

Cfstain principles,, which* though occafipnally violated^ 

2^ .univerially refpe£led as puUic law^ Tbat law hj^ 

^rettjf; accurately defined what fhaU be deemed coQl»at>suul 

e£ war. 

Some articlcf of commerce* are of ufe only in w^r; WhatarticktatY 
tfaefe are* the igfU inflrumentai via. arm$> ammunition^ and «oo^*^**»^ 
fltbcT wartlike ftore$.} /ome are of no ufe in war, as thofe 
4h^t.fervc,oxi]]f forpleafiire* and the ufes of common life; 
a^djoi^e, are ufeful both in peace and war, as monejr, 
.proyilionA, horfes, ihips*, naval ftpres, &c. — ^Tbc firft o£ 
tJ^efcA^^oamely, warlike ftorts, when Tent to either partV* 
are always deemed c6ntnfhand by the other} ia)id by the 
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law of natfonsi are fubje£l to capture and confifcation, 
in whatever veflel they are found j thit fpecies of commerce 
with an enemy, being inconfiftent with neutrality (a). 
— Locenntus extends the pTrohibition even to provifions(^). 
But, the law of nations, as at prefent underftood, feems 
to confine that reftridion to places befieged or block- 
aded {cy 

Not only arms, powder, ball, and other ammunition^ 
but alfo horfes and furniture, pitch, tar, fails, hemp and 
cordage, mails, yards, and all other necefiaries for- the 
building or equipment of {hips, are generally confidered 
as contraband, by the law of nations {d)» What articled 
fball or {hall not be deemed contraband, as between par* 
ticular ilates, are often regulated and afcertained by par^ 
ticular treaties between tbofe dates. 
Comiiierce with Befide thcfe reitri£tions, there is another by which all 
puces c lejtd. QQxnvaexc^ is abfolutely prohibited Mrith a town or place be- 
fieged, invefted, or even blockaded ; for the befiegess have» 
by the law of nations, a right to prevent all communication 
with the place invefted, and to treat a« an enemy, whoever 
attempts to enter, or carry any thing into it, without per- 
mii&on (^). And egrefs is as much a breach of a block-* 
ade as ingrefs, if it be done frudulently. 

But the power which undertakes a blockade, ought im* 
mediately to notify this to all neutral ftates. The tStO. of 



(a) In hoftium eft partlbus qui ad helium neccffaria hoftJ 
adminiftrat. Grfti. lib. 3, c. i-. f. 5.—^^^ Dc jure maritime^ 
lib. i,c.4.n.9.— ^r>l Valin^ tit. Desprifes, art. u. p. 26^— The 
penlionary De ff'itt, ia bis letter of the 4th of January 1654, 
agrees that It would be contrary to the law of nations to re- 
flrain neutral nations from carrying corn and proviflons to the 
encmy'f country j but he (ays that they may be rcftrained from 
carryiag there any gf the neccirarict for equipping (hips of war. 
But Queen £S»al/etb, in 1599, would not permit the Daner 
•r PoUi to' carry provifions to Spaittj declaring that *• by the 
nghts of War, k was permitted to reduce an enemy by famine, 
tfi fcek fer pca^e,"— Vid. Grot, lib. 3. c. i. f. 5. Faticl 
Cxfiil dss^£cnSvHy. 3. c. 7. n. \i2,-^(d) FaiteHW. 3. c. 7. 
r. 1x2. (e) Fattiiliv. 3.4:. 7. n. 117. Grot. 1. 3. c. i. f. 5. 
Bjni. quce.T. jur. pub. }. i. c. 1 1. - 

fuch 
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Ifuch a notificatlbn is, to include all the individuals of thofc 
ftates ; bccaufe it is prcfumed that thofc ftatcs coi^.muni- 
i:ate'the information Ho their fubje£^s, whofe interefts they 
arc bound to prote£k : Therefore no neutral fubjeft, after 
luch notification, can be allo\?ed to aver ignorance of 
fuch blockade.— There is this difference between a block- 
ade thus regularly notified, aild a blockade dcfoElo^ that, 
in the former, the ad of failing to the blockaded place 
amounts, to a breach of the blockade, and fubjefts the 
neutral flilp to capture and confifcation ; whereas, in thfc 
c|fc of a blockade de faSlo^ the ignorance of the party 
inay be received as an excufe for failing to the place block-* 
aded [a). 

Not only a fingle port, but a number of ports, and even 
a great extent of coaft may be blockaded. — In the month 
of Alari^ ^199} ^hc Britijb government notified to all 
neutral powers, tliai the ports 01 HoUand .were all in- 
vefted and blockaded by the Britijb forces, and that every 
vefiel,. of whatever flag, every cargo, and every bottom, 
attempting to enter thcm> would become forfeited by the 
law of nations, as attempting to carry fuccour to the be- 
fieged. — tt muft be admitted^ that in no former war had 
the blockading fyftem been pufhed to this extent : But tliis 
has been, not for want of righty but for want of poivert 
If ^ fingle port may be blockaded by a Cnglc fquadron, "^ 

which has neter yet been difputed, a number of fquadroni 
may blockade a certain extent of coaft : And if a country,^ 
poffefs the power and means, and will incur the expencC 
and hazard, of covering the whole extent of an fenemy'3 
coSIl, it becomes entitled, upon the fame principle, to 
the fame exemption from neutral interference^ as if, with 
a fingle divifion, it invefted a fingle fortxtft; 

But it would be impoflible-to prevept the trahfport of^ The light o/tU 
contraband goods, if neutral veifcls m'ight not he fearched fca^chin^ ucu* 
at fea ; and hence has arifcn the right of fearch a flamed *"^*' 
by all belligerent powers, though formerly rcGfled by luch • 
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fa) Sec the judgments of Sir inUtam Scottt Irt llie cafes of '. 
breach of blockade in /?oifw/J>«'s Reports of Admiralty Cafcs^ ; 
Tol. 2, p. 109. III. 116. 124. 128. 131, &SC. 
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ftate^'as wtfc powerful enough to prote£ltlieir fubjeas hi 
their cefufal. But it feems now to be fettled, that a neu- 
tral ihip which fliould rcfufe to fubmit to fuch fcareh, or 
tp produce her papers, would be fubjeft to condemnatlori- 
for that caufe alone {a\ To prevent, however, tlic in- 
convemcnce, vexation, and abufe arifing froftx an unrc- 
ftrained llcenfe to fearch all neutral fliips, the A;xanner of 
doing it is ufually regulated by the different maritime ftatesy 
in tlieir treaties of navigation and commerce with cach^' 
other 5 and credit is ufually given to the bills of ladings 
invoices, clearances, and other papers on board, unlefs 
fraud appear, or there be a reafonable growid to fufpc£l 
it. We fhall have occafion to confider this fabjeft more 
at large hereafter (i). 
The iiifurance of The fending of any of tlie articles denominated hll't 

fenttothcKinV* ''i^''^'"^^^^> ^^ *"y o'^^^ fuccOHr^ by a Britifif ftibjcft in 
enemies is cri- time of War, to thc King's enemies, amounts to the of- 
fence of high treafon(r). It is necdlefs to add, that tlic 
iftfurancc of ftich criminal traffic by a Bntijh fubjecr, 
would be void* And though the fending of fuch goods 
to the King's enemies, by the fubfcfts of a neutral power, 
would, in them, be no offence againft thc law of England i 
yet the inflirance of them, in this country, w'ould be, not 
only void, but highly criminal in every pcrfon cdncc^neci 
in it. 
An inflirance on Another reftriclion on commerce arifes fometimes fronr 
aiun*^conurvcn- cmbargocs. Thc King, by his prerogative, has the power 
tionofancm. of ifluing proclamations, which, when they arc grounded 
the King,i$ void, upon, or arc meant to enforce, the cxifting laws of tfic 

realm, have a binding force (rf). In time of war, wheii 
tlie fafety of the nation is concerned, thc King may, by 
his proclamation, lay an embargo on all fhipping, and fhiu 
up all or any of the ports in his dominions, cither gene- 
rally, or for the particular purpofe of flopping the export 
of proviCons, or other things {e) ; and any trade carried 
on, in contravention of fuch proclamation, is illegal, and 



(a) VaStil^VxY, 3. ch. 7. n. 1 14. Valin, tit. dcs prlfcs, art. 1 1, 
p. i-jo.—Cb) Vid. m/. c. 8. S 4, n. 3.-(^f/ Vid. 4 BL 
Com. 82, ^Z.—{dJ 3 Inft. i6a.—iif) Vid. 1 BL Com. 270, 
^Mod, 177. 179, 
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confcquently an infurance upon fuch trade^ even when 
carried on by a neutral, is void. 

Thus, after an embargo had been laid on all (hips laden, A neutral fhip 
or to be laden, in Ireland^ with any fort of provjfionsy an of protifionl^ii 
infurance was made on the Bella Juditta, a Venetian fhip, ^'^''^'•^> »''fcr aa 

1 i-i-i»riry»-. a <«• » embargo laid, 

the property of a iubjedt of Venice^ " At and from Londm and takc» clear- 
to the Grenades^ with liberty to touch at Cork and Madeira ''"cctfora ncu- 

' tral couniry, but 

to load. — ^Thc Ihip failed from London to Cork, and there fails for an ene- 
took in a cargo oiprovifionst the property of French fuhjeBs^ iTta*k?^.~Th1i 
the enemies of Great Britain ; and having obtained clear- ^'"c »" '''icg".i 
ances and bills of lading for Madeira, HiC failed to that cyi»void.^°^" 
ifland, where flie was neither to unload any part of her ^ . . .^ 
cargo, nor to take any goods on board 5 but where fhe uux, B. R. M. 
took clearances and bills of lading for St, Thomas* ^y a *'^^-3-i'«''* 
Danijb ifland, whither flie was not deftined, but only to 
Grenada, then in the pofleiTion of the French, and on her 
voyage thither was captured by an Englijh man of war, 
and the cargo condemned by the Vice Admiralty Court of 
Barhadoes, as enemy's property ; and the (hip ordered to 
be reftored, but nvithout freight, or damages for the cap- ^ 

tare, becaufe Ihe was engaged in an illicit commerce. — An 
adlion was brought on the policy, to recover for tliis lofs 
of freight and damages occafioned by the capture. — ^But 
the court held that this voyage was a breach of the em- 
bargo; that it was a fraud to go to an enemy's port, under 
colour of going to a neutral port; and, confequently, that 
the infurance was illegal and void. — Lord Mansfield hid, -^ 
*^ Is not this a breach of the embargo? The King, in 
time of war, has an undoubted right to lay an embargo; 
In time of peace it is anotlier queftion. Every power 
lays them on. If the fliip had only been carrying goods 
of an enemy on a voyage lawful for her to perform, flie 
might have been entitled to freight. But here the fen- 
tence fays (he fhallnot: And why? Becaufe flie has done 
a wrong thing. It is a fraud ; for under colour of a 
neutral port, ftie goes to an enemy's port. She breaks an 
embargo. What the confcquence of that is, has not yet 
been fettled : But, to break an embargo is undoubtedly a 
criminal a£i ; and where'.' er a man makes an illegal con- 

F 2 traft. 
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t/acl, this court will not lend him their afllftancc to en-' 

force it(j). 
If»lVintcrcourfc So, when all intctcourfc with the American colonics was 
rJfoii* l^"^hi- pi^ohibited by ad of parliament, the following cafe wilf 
bitcd, an in- {hew that a commerce carried on with fuch places, during 
g^!h*ii!tendcd the continuance of this prohibition, contrary to the pro- 
tohecanifdihU ^jp^^j ^f ^^^ ftatute, was illegal; and an infurance on 

rlicr u Illegal aiia ^ 

void. the trade void, even though fuch commerce had been coun- 

tenanced by gDvcrnmcnt, and encouraged by the King*s 
officers. . 
jt^hnpr: V. 5ir/- An infurance was made on goods oir board the fliip 
tQHyDoii^ aj4. . y^,f^itj^ loft or not loft; " At and from London to New T$rh; 

warranted to depart with convoy from the Channel^ for the 
voyage." — The fhip was- cleared for Halifax and New 
York.' She had provifiont on board,' \yhich flie had a It-- 
cenfe to carry to New Torky under a provifo in the ftat, 
l6 G. Ill, c. 5, § I, which prohibited all commerce with- 
the province of New Tork^ among others^ and confifcated" 
all lliips and their cargoes which fhould be found trading, 
ot going to, or coming from, trading with them, tiut 
thcTc was a provtfo ift the act, (§ 2-.) excepting * fliips laden 

* with provifions for tSie ufe of his KIajefty*s fleets ©rgar- 
« rifons, or the inhabitants of any toM'n pofiefied by his* 

* Majefty's troops, provided the mafter fliould. produce a 

* licence, fpecifying tlie voyage, &c. and the quantity and 
*fpccies of provifions; but that goods not licenfcd found 
« on board fuch fliips fliould be forfeited.* — But one half 
of the cargo, including the goods infured, was not licenfed, 
and was nof calculated for* the Halifax market, but for' 
New York. There had been a proclamation by Sir William' 
Hoave^ the commander iiv chief, to allow the entry of un-* 

* fa) There fc^ms to be fomc inaccuracy in the report of this 
cafe. It llittcs a gnin\il embargo on all fliips laden with pro- 
vifions in Ireland \ and yet it Hat<cs thaf the Bellq JudiUa look 
in a loading of provifions at Qorh, from whence (he took, 
clearances and 1)1 lis of lading for Madeira^ as if i^at niighti 
have been legally done. It is probable that the embargo \tas 
confined to provifions meant to be exported to any of the po(^ 
fcffions of the enemy. 

Uccnfc<( 
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Jicenfed goods at New Torh ; and though thcr6 w<jrc 
bonds ufually given at the cuftom-houfe here, by which 
the captain engaged to carry the goods to Halifax, thofe 
bond^ were afterwards cancelled, on producing a certifi- 
cate from an officer appointed for that purpofe at New 
Torkf declaring that tliey were landed there. The com- 
mander in chief had no authority under the aft of par- 
Jiamcnt to iflue fuch proclamation, or to permit the ex- 
portation of unlicenfed goods,— The (hip was taken in her 
paflage to New Torh by an Amtrican privateer. — In an 
a<^ipO on the policy, tliere was a verdi£l for the plaintiff, 
B^Ut, upon a motion for a new trial, the court determined 
that as this trade was exprefsly prohibited, the infurance 
was void, and the plaintiff could not recover. — Lord 
Mansfield faid ;— «* The whole of the plaintiff's cafe goe$ 
on an eftabli(hed praftice, direftly againft an aft of par- 
liament. If the infurer did not know that tfie goods were 
unlicenfed, the objeftion is fair as between the parties. If 
he did, he would not deferve to be favoured. But, how- 
ever that may be, it was illegal to fend goods to N^w 
/Vi, and, in pari deli^o^ potior efi conditio defendentis.^* 

It is impoflible to bring this within the cafes tliat have 
been cited [a) ; becaufe here there was a dircft contraven- 
tion of the law of the land. 

In the cafe of Gift v. Mafon, which we have already no^ An infuranVe 
ticed (^), the infurance was upon a cargo of provifions fcnt on" rovmom**^ 
by the infured from Ireland to fome of the Wejl^ fcnt in h ncmrai 
India Hands, which had been captured by the French in coloiw whUe in 
the -^w/r/V^« war, where the infured had property, and ^'"= *^=n«** "*^*^ 

>yhich were conftantly fupplied with provifions, by means 

of neutral veflels, though they were in the hands of the ^^^ \ ^l"^^"* 
enemy. — In an aftion by an underwriter againft the in- 
fured to fecovcr the premium, the illegality of the com- 
jncrcc v»'as objefted. — Lord Mansfield being of opinion 

(a) Thefc were Plancbe v. Fletcher y Doug. 253. inf, and 
purton V. Thompfon^ z Bur. 664. This lafl cafe was cited to 
flicw that a court wiil not fet'aiide a verdift, winch was agree- 
able to juftice, merely bccaufc it \mi$ agaiiid the III id law.^-i 
(b) Sup. 34. 
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that the policy was not illegal on the face of it, dircdlci 
a vcrdidl for the plaintiff-, and the court afterward* re- 
fufed to grant a new trial to let the defendant in, to fliew 
by evidence that the infurancc was upon provifions fupplicd 
to the enemy. 

Seft. 4. 
Commerce with the- Enemy. 

jjo ^ritijk fnb- BY the coiTimon law of England^ up Bntijh fubjeft ^ai^ 
^'^"h*'^'*^^ legally trade with an enemy, v'ithcut the -Ring's li- 
wirhoutaii- ccnce., The reafon is, that war puts, every individual o| 

the rcfpe£kive belligerent gpvernments into a ftate of mu- 
tual hoflility {a) j and there is no fuch tiling as a "\rar for. 
arms, and a peace for commerce. In that ftate, all trea- 
ties, civil contrafts, and rights of property, are put an 
end to. Trading, therefore, which fuppofes tlic exiftence 
of civil relations, the rights of property, and the obliga- 
tion of contracts, is ncceflarily contradiSory to a ftate o^ 
war. Befides, it is criminal in a fubjeft to aid and com- 
fort the enemy j and trading not only affords that aid ii\ 
the moil cfTidiual manner, by enriching the enemy's 
country, and increafmg their rcfources, but alfo facilitates 
the means of carrying on a traiterous correfpondcncc, 
which may more than counterbalance any advantage likely 
to accrue from fuch trading {b). This being fo, it fol- 
lows that every contraft of infurance againft the rilks at** 
tendant on fuch trading, mull be illegal. 



(a / Qiiand le condu£lcur de Tctat, Ic fouverain, declare. U^ 
guerre a line aulre fouverain, on cntcnd que la nation cnticrq 
declare U gueiTca unc autre nation. Carle fouverain. rcprcfcnte 
la natloH, et agit au nom dc la focictcenlicrc, et Ics nations 
n'ont a fairc les unes aux autres qu'en corps dans Iciir quality dc 
nations. Ce6 deux nations font done ennemis ; et tous Ics fu- 
jets de I'un font enncmii dc tous les fajets dc Tautrc. L'ufage 
eft ici conformc aux principts. Vatielf liv. 3. c. 5. n. 70.—^ 
(b) VId. the arguments and authorities in' fupport of this doo- 
trine, in the very learned and eloquent judgment of Sir fVilTtam 
ScQtit in- the cafe of the Hoop, Rob, Adm» Rep. 201. 
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Till lately, however, as wc had occafion to obfcrvc in Goodi bought 

. . - <*f ^^c enemy 

the laft chapter, the general opinion, fupported by con- cAnnot be iiw 
ftant praAicc, -was, that in England^ not merely die ^^^ 
goods of Britijh fubjefts purchafed of the enemy, but even 
jhe' goods of the enemy themfelves, might be legally in^ 
fiired, and the Icgiflature has frequently found it ex- 
pedient, iu times of war, to interpofc its authority to re* 
ftrain fuch infurances {a). The cafes of Brtntdon v. Ne/hitt^ 
^nd Brtftow v. Towers {h) have gone the length, however, 
xjf difabling an alien enemy, or any other on his behalf, from 
maintaining an a£lion on a policy on the property of fuch 
lilien enemy, at lead during the continuance of hoftilities,. 
But the queftion ftill remained, whether a Britijb fubjcft 
oajight infurc goods purchafed by him in the enemy's coun* 
try, when die tyo following cafes arifing o^t of the fame 
j^anfa£lion| drew that queilion into a full difcuiTion^ 
ivhich has terminated in fctting it finally at reft, upon the 
fore foundation of law. 

The lirft of thefe cafes was an infurancc on gooda on Goodi tht pro- 
board die ElizahetJji from J^otterdam to Hull. — In an ac- are purchafed 
tion on this policy, brought in the court of Camncji Plcas^ [ioftliiile"5»c. 
to recover for a total lofs by capture, diere was a ver- twttu Great 
ilicl for die plaintiff, fubje(3: to the opinioii of the court, iandior^Btiujk 
on a cafe which ftated in fubft<ince,— " That the Elizabetb !i'!*J*^»/"^^ 

. In ipped fur Engm 

was a neutral ihip, bound on the voyage inaired \ that land.-^u was 
flie was captured by the Ffvuchy and the goods Joft ; that fhaTfuch^good. 
die plaintiffs had on board a quantity of madder purchafed might be legally 
for diem, and on their account, at RotUrdam, by their EngUftd, 
agent, a Britl/b fubje£^ refidcnt there 5 that at die time dac ^ ' — ]r~ 
goods were purchafed and flipped, and alfo at the time i i*«/. & Bcf, 
die infurancc was efftctcd, open hoftilities exiftcd be- ^^5« 
tween Great Britain and Holland^ that during all that 
dme, it was the conftaiU practice to enter goods at the 
Cuftom-Houfe here, direct from Hjlla/idj and tlra was never 
impeded, though the officer ln«w from whence they came^ 
as he al^srays etKiuired whether they were alien's goods, 
on account of the alien duty.'*-— Upon this cufe it was- 
infilled, on the part of the defendant, that diis infurancc: 



(a) Vid. fup. io.—ft) Sup. 36^37. 

F 4 V215 
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was illegal, bccaufe a Briti/b fubje£k could not lawf\illy 
purchafe goods fvomr,^ or carry on any commerce with, 
the enemies of the King. But the court {a) held that 
the infurance was legal. — Mr. Juftice Butler faid,-*" The 
qucftion is, whether this policy on goods, purchafcd fincc 
the com nicn cement of hoftilities, and fhipped at Rotter-^ 
dam, be legal or not. It is clear that tliis is not an in- 
furance on enemy *s property, and therefore we have noT 
thing to do with that confideratipn here. The cafe ftates 
that the goods were purchafed for the plaintiff at Roitef^ 
dam by his agent. Biit whofe goods they were before, 
is not mentioned. They might have been tlie property of 
neutrals, or of an Englijlmiatu Supj^ofe an Englijbman^ at 
the commencement of hoftilities, to have goods in an 
enemy's conntry ; may he not bring them away ? But I . 
will go one flop farther : I will fuppofe that the party had 
ftolcn thcfe goods, and that, being in pofleflion of them 
at the time of the policy made, he wants to bring them 
home. The underwriter will have no right to go into 
die ftate of the property previous to the time when he 
infured. Suppofe certain requifites to have been necefi- 
fary, by the law of Hclhwdy to make a good fale there, 
ftiall the underwriter fay that the goods were not fold ac- 
cording to the law of Holland? Or, If they were feized 
by a pirate, and fold by him to the plaintiff; fliali tho 
underwriter fet up that as a defence ? Whether the goods 
were improperly fold to him or not, provided he has paid 
the value, he is intercfted to the amount of them ; and 
fliall he not infurc them ? The underwriter cannot be per- 
mitted to go beyond the time when the goods were 
ilnpped. If Britijij fubjefts have goods in the enemy's 
country, it is moft clearly. for the intereft of this country 
that they (hould be able to bring them home." — Mr. 
Juftice Heath concurred in this opinion, and faid,— •<* It 
is clearly competent to a Britipj fubjedt to refide in Hot- 
land in time pf peace, or to have a facSloj- there. If fo, 
may he not, on the commencement of hoftilities, bring 
liDme his property ? It has been objcfted, in this cafej 
that the goods were purchafed flnce the commencement 

(c) Lord C. J. Byrt was abfcnt. 
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of lioftilities ; but we muft remember that a man canno( 
always remit his efFe£ls to another country in fpecie. He 
mud convert them into fuch goods as are merchandizablq 
in the place in whiph he wifhes to remit them. It i^ 
not faid that thefe parties carried on trade, but only that 
they bought thefe particular goods. Steering clear, there- 
fore, of the general .queftion, whether a Britijb fubje£l 
may carry on trad^ in an enemy's country, in time of war, 
I think the plaintifF has a right to recover.*'— Mr. Jufticc 
i?00l/ thought that the fafls of the cafe were dated in 
fo general a way, that they imported a general trading 
with an enemy's country ; and therefore he conceived that 
he could not decide this- cafe, without giving an opinion 
on the general qucftion, which he thought unnecefTary, 
as it would not affe£t the judgment of the court, the other 
two judges having declared their opinions in favour of tlie 
plaintiffs* 

The other cafe, which was on the fame policy, was tried in But it wat aftcrr 
the court of Common Pleas, and there was a verdia,for the rotned,**uTOn 
plaintiffs. A bill of exceptions was tendered on the part v^^'^ confidew- 
q{ the underwriter; and allowed, upon which the fame fafts trading wa» ih . 
appeared as in the former cafe. — The caufe was re- )«8»'> »"'* ^*» 

* * ^ mfurancc mide 

moved by writ of efror into the King's Bench, and after ^ prutca it, 

two arguments, firft by common lawyers, and again by ^°' ' 

civilians, the court, after time taken for confideration, P^'^* ^ ^'^? 

8 T R xaH 

were urianimouifly of opinion that a Brifijb fubjed's trading * ' 
with an enemy, without the King's licence, was illegal ; 
and that the in(^red, therefore, could not recover on the 
policy. 



The IVages and EffiSs tfibe Mafier and Marlneri. 

rr feems to be the policy of all maritime dates to ufc SeamCT m 

^cry precaution to prevent the defertion of the fea- ^^^Xf 

men, to intexeft them in the prcfervation of the ihip, and ^""^^^ ^^ ^^^ 

to incite them to the moft vigorous exertions in times ^*^** ***"^ 
of danger. With this view the ftat. 8 G. I. c* 27. $ 7. 
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was made, to reflrain maftcrs and owners of (hips from 
paying the feamen, beyond the feas,' above one moiety of 
tJie wages due to them, at the time of fuch payment, be-* 
fore the (hip's return to Grc^t Britmn or Irdcmd. 
Koi can tiie fca- Tlic famc wife policy ha? ;ilfo prohibited the infurancc 

nwn infiirc their -- , .n •• ,• iii- 

wagev, or i^ny ©f tcamcn s wagcs m ajl maritime countnes ; and by tnc 
fhi.ig in nature j^^ ^f Etwlnndy fuch infurance is unquedionablir iU 

legal (tf), and the following cafe (Iiews that a feaman. 

is not permitte(l to infure any thing in nature of wages. 
A mate of it ^" action was brought againft an agent for neglefting 

ilave (hip, who to make an infurance according to inftruftions, and it ap- 
priviiegc n^tvcs^ pcarcd at the trial, that the plaintiff had been hired ta 

tannot inluie ^^ ^^^^ \^ ^ ^Jp ^^^ ^^ ^.^ft ^f ^/Hcfl tO thc Ha^ 

tlirm, bcnig in o * ^, -' 

thenaniicof 'uatinahi for which he was to receive 5 1. per month, a^ 

il'crrfJrc^'he wagcs, and three privilege flaves free of expence. Thc 

cannut recover fliip was loft OH her voyage> s^nd thc plaintiff proved that 

Ibrnegiigcnccin hc thereby fuftaincd a lofs of 1501.1 reckoning 391, 5 s., 

not procuring ^ j^jg ^i^^j,. ^^^ clothcs, and the reft for the value of the 

lucii iniuranLe to • ' 

Ucffedcd. flaves.— ^It was objefted that the plaintiff could not rcn 
fVfhfier V r>t *^ovcr the value of the flaves, they being in the nature of 
Trfy?f/, 7 T. R. wages,, and, therefore, not the fuhjeft of a legal infurance^ 

A verdift foi' the plaintiff was taken, however, for 1501.3^ 
with liberty to the defendant to move to reduce the 
damages to 3 9 1. 5 s,, the value of th^ cheft and clothes. — 
"Upon tliis motion being made, thc court were clearly o^ 
opinion, that the flaves were not tlie proper fubjed of an 
infurance *, and that though, in point of fa£l, thefe flavem 
were frequently infured, and the lofs always paid by the 
underwriters, witliput difputing thc quellioni — yet the 
court were of opinion, that as the obje£^ion was made, 
the plaintiff could not recover in this aflion more than he 
could have recovered in an aftion againft thc underwriters^ 
The verdift was therefore reduced to 39L 5 s. 

The following cafe reported hy Emerigon{b) feems to have 
been decided upon found principles. — A feaman, wh^ 
was engaged for a voyage, while thc fhip was in a foreign 
harbour, threatened to leave her, qnlefs his wages already 
earned were fecurcd to him. The captain gave him % 
note by which hc undertook to pay him his wagfs then 4tt^ 

(a) Vid. I Mag. 18. Adxn. in Carter v. Bochm^ 3 Bur. 
1913. I Bl. 594. — (^) Emerig.tom U p. 236. 
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io him at all events. The fliip was afterwards taken. — The 
fcam^H) on his return to France^ fued the captain on his 
fuidertaking. The captain alledged that this undertaking 
^as againil layr, and th^t he only gave it to prevent the 
feaman from dcferting the (hip. — This was confidcred as 
z juft and proper anfwer to the feaman's demand, and his 
fuit was difmifled with cofts. 

But although the feamen are not permitted to jnfure B«t tKey mif 
their v^ages, as fuch ; yet, in moft foreign countries) they purJhaJedabroa4 
are allowed to infurc fiich goods as they purchafe with whih«rwa{;e«f 
^e wages they receive abroad ; and there feems to be no 
rcafon why they (hould not have the fame indulgence in 
this country, as the reftraint is meant only to apply tp 
fuch wage3 as arc not due till the' voyage is entirely 
finifhed (a). 

Though the policy of the law tends to reftrain all in« Th^eapratinmi^ 
furances whereby the intereft of the feamen in the care o"n"i^ard' 0^^* 
^nd prefqrvation of the fliip may be leflened, yet the ^awi<ithcfliip. 
captain is allowed to infure goods which he has on board, 
pr his fhare in the Ihip, if he be a part owner (^).— Upon ^.^^."p^""/^ ^' ^ J, 
fhis principle it has been determined, that the governor of vcmor may in- 
a fort m a foreign lettlcment, ni time of war, may mlure capture by m 
|he fort for twelve months, againft its being taken by a «»^o>y« 
Ibreign enemy (r). 

« 

Sc£b. 6. 

Freight. 
BY the la^ of France, always watchful to prevent the J" ^'•''»« ^ 

rk e ' r r i • i ^' ^ iniurancc of 

contratc of mfurance from ever becommg lucrative to freight is pro- 
the infured, the infurance of frciight, not aftually earned^ /rcY'h^•lread'^ 
is prohibited. One reafon afiigned for this is, that the earoccL 
jniafter may be thereby rendered more careful in the* pre« 
:fervation of the fliip and cargo ; another is, that freight i$ 



(a) VId. Emerig, torn i. p. 235.—/'^^ Emertg. torn I. p. 236. 
r^fe) Per Lord Mansfield in Carter v. Meehm, 3 Bmr. 1905, 
J J3l. 593. In/, c. 9i £ 2* 

of 
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\n EngfaaJf the 
^Fcight as well 
3» toe (hip may 
|k iofured. 



But the infured 
can only recover 
for a lofs of 
freight, where 
the rifle on 
freig^ht has been 
commeoccd. 



of the nature of profit, and till it be acquired, the owner of 
die fhip has not an infurable intereft in it. But, by a decla^ 
ration of the French government in 1779, freight, aElually 
earnei^wz^ pernnttedto be ynfurcd ; and it was provided, that 
in cafe of lofs, it (hould not be included in the abandonment 
pf the ftipf unlefs it were exprefsly fo ftipulated in the 
policy. But freight, though adually earned, can in Franct 
be infured only by the freighter ^ when he agrees to pay 
the freight at all events. It is, in that cafe, an expence 
which he muft lofe, if the (hip (hould- be loll without 
completing her voyage, and therefore a fair fubje£l of in* 
furance (/?). 

Pi^t the mere infurance of a (hip, let out on freight,| 
would afford the owner but an inadequateprotefkidn, where 
the lofs of freight follows that of the (hip. In England^ 
therefore, tlie freight, as well as the flifp, may be legally 
inAired. And thi$ is conformable to the pra^icQ i^ 
Jtaly {h). 

To intitle the owner, however, to recover for a 
lofs, oh a policy on freight, it muft appear that, be* 
fore the lofs, the owner's right to freight had com- 
menced ; thgt is, that the fhip had a^lually begun to earn 
freight, for till then the rifk on freight does not com- 
mence. Therefore, if the cargo be ready to be put on 
board, but the fhip is loft while preparing for the voyage, 
the infured fliall not be entitled to recover for the lofs of 
freight (r). But if part of the cargo be fliipped, there i^ 
then an inception of the riik on freight, and the infuredi 
upon a valued policy, ftiall recover for tlie whole freight (f/)> 
60, if the fliip fail on her voyage tO the port where fhe is 
to take in her cargo, this fliall be a commencement of th? 
rifk on the freight, and if the fliip be loft before her ar- 
rival at her port of loading, the infurer on the freight 
is liable (<r). See this fubje£t more fully treated, poft. 
eh. 6. ^6. 

fa J Vid. Le GuidoHf ch. 15. art. I. F'alirtf fur art. 15* p* 5«i. 
Pothter^ h. t. n. 36. Emerig, torn. i. p. 225. — (b) Roccus, not, 
96. (cJVtrLecy C. J. m Tonge v. fyaits, inf. c. 6. §6. — fdj Per 
Lord Kenyon^ in Montgomery v. Eggington, inf. c. -^^ J §1 
ffC') E. Thomi^ V. Tayiort inf. c. -6^ $ 6« 
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Se£k. jt ' 

1 

Slaves. 

^MERIE is 'fomcthing extremely offenfive to Iiumariity ?^^^" formerV 
in flie idea of any part of the human fpecies be- 
coming property, and a fubjed of commerce, capable of 
being bought and fold like beads of burthen. And yet 
it is to be lamented that this traffic has exiiled in all ages^ 
ei^'en amongft the mod poliihed nations of the world, and 
where moral refinements were the mod highly culti- 
vated. 

For upwards of two centuries, a commerce In negro 
fhres has been carried f)n by the fcTeral maritime ftate» 
of Europe^ for the purpofe of fupplying their colonies in 
America and the Wejl Indies with labourers. The unfor- 
t^mate objeSs of this cruel traffic were formerly too 
imidi confidered a» mere merchandize. The merchant .j.^^^ .^^^ ^ 
infured them as fuch, and, with us, till lately, he wa^ pro- was protcded 
ted:ed by the policy againd any lofs fudained in the by fndi^ty/* 
voyage, even by mortality, if it could, by any condruc- 
tion, be attributed to any of the perils mentioned in the 
policy. At length, however, the Britifb legiflature, roufed How thii trade 
by the calls of humanity, has intetpofed ; and though it and themfuraiK* 
has not been thought wife at ouce to abolifh this trade reguUicd. 
Altogether, it has been fubjcfted to many wholefome re- 
ftraints, not only m the manner of carrying it on, but 
aJfo in the infurance of it. The objcft pf thefe regula- 
tions is, to intered all perfon^ concerned in the tranfporting 
of flaves from Africa to the Wejl Indies^ in their hcaltli 
and prefervatlon ; and nothing can more conduce to that 
end, than redraining the infurance of them againd lofs 
by mortality, or, indeed, againd any lofs not arifing from 
inevitable accidents and miifortunes, Thefe FCgdlations 
will be particularly mentioned hereafter, when we come 
to treat of. the rifks againd which infurances may be 
jpade (a). 



(a) Vrd^. inf. ch. 6, f i- ^'^^' a-f** ch. 12, J i. 
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Sea. 8.- 
Tro/t, 

iW Infurablc IN Italyj a merchant is permitted to Infurc tlic profit 
abioad. \^ expcfts to derive from the goods he exports (^).— 

The French ordhiance of the marine (i), on the con- 
titiry, adopting the rule cf the Roman law, " Detrimentij 
non lucri, Jit pr^Jlatio (r)," prohibits the infurance of 
profit. Nothing, indeed, in France^ feems to be deemed 
a proper fubjeft of infurance, but the fhip, and fuch ef- 
fects on board as are the abfolute property of the infured, 
at the commencement of the rifle. Profit, therefore, 
being precarious, and depending upon the uncertain event* 
of future traffic, does not come within that dcfcrip- 
tion(^. 
£Wtf«i In England, though it is not unufual to infure profit, 

eo nomine, tile qucftion whether this be a proper fubje£l 

of infurance, has never yet come under folemn difcuflion. 

Grant y.Varhin* In thc cafc oi Grant v. Parkin/on {e), which we fliall 

/•«, ar 2 ^. i^^yQ occafion hereafter to mention more particularly, an 

infurance was made on the fiip, and goods on board ; and 
this, in the policy, was declared to be ** on the profit ex^ 
pe6led to arife on the cargo, in thc event of the (hip's fafc 
arrival." It was proved at thc trial, that the plaintiff 
had a reafonable expeftation of profit, upon a cargo of 
molafTcs, which was to be ufed ty him in the making 
of fpruce beer, to fupply the army in Canada, for which 
he had a contraft with government ', and this was held 
to be an infurable intercfl. 

But it is to be remembered that this was not an infu- 
rance upon profit, eo nomine ; but upon the jftfip and cargo^ 
with a declaration in the -policy, which (hewed, that thc 
fole intereft of the infured was in the profit expefted t6 
arife to him from the Ufe* he meant to make of thc 



(a) Roccvs, b. t. not. %i>^^(h) Tit. AfTuraxice, art. 15.— • 
(c) Dig, lib. 14, tit. 2, dc lege Khodia, dc jadu, ^'^.-^fdj Vid. 
Emerig, torn. I, p. 232. — (e) Inf, c. 4, J 2.— 

cargo, 
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cargo. One principal ground of the Jccifiort was, that 

Ihis was a valued policy, in which, provided the obje£t 

of the contraft be not a wager, any qualified property 

in the goods infured, or any reafonable expe£l^tion of 

profit or advantage to arife therefrom, wilt amount to aa 

infurable intcreft (a). Had tlic policy been an open one, 

it would have been extremely <iifficult to form any juft 

cftimate of the lofs. The infured might have calculated 

It upon the probable gain which he might have made of 

the rooIalTes, when employed in the making of fprucc 

feeer, and charged to go^^emment according to his con- 

traft. The underwriter might think, and perhaps with 

more reafon, tliat the diiFerejice between the invoice price 

iajid charges, and the market price at the port of delivery 

at the time of the lofs, was the only fair meafure of profit 

for which the infurer ought to be liable. Many cafes 

miglit be put of much greater difficulty in the calcula- . 

tion of profit; and this aiFords, perhaps, oae of th« 

ftrongeft grounds of objeftion to the infurance of profit, 

at leaft in an open policy ; and if it may be infured in 

a valued one, tliis will open a new door to the evafion 

of the flat. 19 G. 11. c. 37, to which valued policies have 

already too great a tendency. 

In eftimating a total lofs upon goods infured by an open 
policy, it has been the uniform praftice, to add to the 
prime coft, all duties and expences, together witli the 
premium of infurance ; and the amount of thefc has al- 
ways been held to be a full indemnity. Nor is there 
any inftance of profit being avowedly added, even where 
the lofs has happened at the port of delivery. Tor in- 
ftance, if loool. be injured on goods, which arc loft in 
the port of delivery, before they are larked ; and it ap- 
pear that the invoice price, together with all charges, 
and ii^ premium of infurance, amount to 8co 1. : But the 
goods, at the time of the lofs, would, had they been 
fafcly landed, have been worth 1000 1. the fum infured; 
yet the lofs would be eftimatcd at no more than 8qo1. 
So that whether the good* arrive at a rifing or a fallijig 



faJ-Vidinf. c. 4, J i. 

marker, 
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Ibarkety tfic loTs to be paid by die undemriter is tbe 
lame. ' The beft leaiibn that can be aflsgncd for this i^» 
flic difficulty of afccrtaining the true amonnt of the lofs, 
where profit, which is fb uncertain, isr to be taken intd 
the account. Perhaps the fame reafoning may be thought 
to apjdy, with eqilal fbrce» to the estfe of an infuranc^: 
5n piofit, exprefled in the policy. 



CHAP- IV; 

Of the interefi of the infured in the ^uhjed Matter 

of the Infurance. 

TT AVING, in the two foregoing chapters, inquired what 
perfons may be parties to the contr^£l of inftnance^ 
and what may be the fubjeft matter of it ; we will now 
proceed to examine the property or interefiy as it is ufually 
termed, which the infured mud have in the thing in-s 
fured, to gire validity to the contract. This may btf 
done imder the.foUowing heads i 

I. Infurablc Intereft | 
li Wagcr-poIicies i 

3. Re-infurance ; 

4. Double Infurance*' 

Sea. u 

What flodll amount to an Infttrajfle Interejl. 

INSURANCE is faJd to be, * a contraB of iudetnnit^ 
* from Itfs or daniagCy artfing upon an uncertain event.* ITic 
Objcft of infurance, ftriftly fpeaking, i?, not t6 make af 
pofiiivt gain, but to avert a poffthle lofs, A man cannot 
properly be faid to be indemnified againft a lofs whigh can 
never happen to him. Tlicre cannot be an indemnity 
without a lofs, nor a lofs without an intcreft. A policy^ 
therefore, without intereft, is not an infurance, but only 
a mere wagcr^ Of fuch wagers wc Mill treat at large in 

the 
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the next fc£Kon. At prcfcnt wc wxH confidcr what in- ' 
tcreft in the thing infured^ the law of England deems 
fuflScient to gi^e validity to the contrafk. 

It woold be extremely difficult to give any accurate Qualified pro- 
definition of infurable intercft. The interefts of com- ^^^' 
mcrce, and the various and complicated rights which 
different pcrfons may have in the fame thing, require 
that not only thofe who have an ahfolute property in (hips 
and goods, but thofe, alfo, who have a qualified property 
therein, may be at liberty to infure tliem \ and this prin- Different pcrfoni 
cipal has been carried fo far, that if a merchant abroad^ ^'J^Jificd**^ 
in order to fecure the payment of a debt due to hifi cor- property in 
refpondent in England^ mortgage to him his intereft in (^,r« tUm to the 
certain goods and freight; the correfpondent, after the ^**"^' 
mortgage becomes abfolute, may infure the legal intereft 
on his own account, or the equitable intereft on accjunt 
of the mortgagor (a). 

Thus, where /f , a merchant at Peter/burgby writes to Godin v. L^nd, 
B> his correfpondent in London^ to whom he is indebted, iBy\oil\n!i. ' 
informing him that he has {hipped a quantity of goods ^ 4- 
for London^ configned to him, and will fend him the bill 
of lading, and defiringhim to infure them. This B. im- 
mediately does, and A. having (hipped the goods, iu- 
ftead of fending the bill of lading to B.y indorfes it, 
for a valuable confideration, to C. at Peter/kurgh, who 
tranfmits it to 2>. his correfpondent in London^ with 
directions to infure, which he alfo does \ but apprifes 
the underwriters of the former infurances made on the 
fame goods by B. — In this cafe it was determined, upon 
great confideration, that each had an infurable intereft. 

The following cafe will further illuftrate the fame 
principle. 

An infurance was made on goods, *' At and from The in<^orferopni 
Janudca to London 'y' and it viras ftated at the head of °o a creditor/** 
the policy, to be, " on account of Robert Kerr. Efq." — paymenfi»r«/«i.. 

* , , •' » 1 tQ^ and convcyt, 

The plaintiffs were merchants in London^ and the general frim^fane, the 

whole property 
. in the goodk from 

the rime of de- 
livery. But if 

(a) Per Jjhurjly J. in $mitb v. Lafcellety 2 T. R. i88. - it «»« »"»y to »«"<* 

^ the net proceeds, 

L C Confignees the indorfer h*. 



* 

* 
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ftiii an infuribie OHlfign^Ps pf .^#rr, » plwitor in Jamaica \ and were in 

' the coDfia&tJbabitpf^ getting hk% goofis infured. On the 

^ttrv*2^r/.r, 23d of Dicifnbit j'2%z, ihcy received advice from him by 

X T. R. 745. letter>. dated the 1.8th ofOJ?«4<r, of his haying fliippcd 10 

hog&e^ds of fugas on board the Devonjhlrey with general 
dk c>£tions to infure whatever goods were fhippcd by him. 
—The iniurancc in qucftion was immediately efFefted ; 
♦ buf between the time when the order \va? fent, and the 
e^£i;)ng of the policy, Kerr indorfed the bill of lading 
. to ^ne Dellpraty to whom he was indebted, and informed 
tfee plaintiffs of this by letter. . The bills of lading, as 
they originally ftood, expreffed the fugars to be fluppei 
oa the account and rifle of " the Jhippery* with direc- 
tians to deliver to his order, or that pf his affigns. The 
indorfement was in thefc terms: — " Deliver the above 
«f fugars tor Mr. J. H^dgfrn^ for account of Si BelpraU 
« Robert. Kerr. "-^Thi^ fliip was loft, — ^An a£lion being 
brought on the policy, the plaintiffs, at tlic trial, rsfted 
th«r cafe on the above faas.-r-The defendant objefted 
that J(^err, havinjr affigned the bill of Jading before the 
infurance was aftually effefted, the averment in tlic 
declaration that thefe fugars had been infured 0n hh 
acfounii was not true ; for Ijc had not then any infur- 
aUe intcrcft in him, the entire property having paffcd 
o«tt>f him by the affignment of the biU of lading, which 
operated in this inftance as a payment.— Mr. Jixftice 
Mif^er^ who tried Ae caufc, bcin^ of this opinion, would 
haw nonfaited the plaintiffs : But the defendant having 
neg^eded to pa^^ the premium inta court; they took a 
verdia for that fum.— They rr^oved, however, for a new 
trial, ittfiftkig that the verdift ought to have been for 
the whle fum infured.— But the court determined that 
the plaintiffs were not entitled to recover for any. hfs in 
this cafe, being all clearly of opinion, that where a/bdU 
of lading id taken by a creditor as a fecurity for his debt, 
on his Qwn account, the whole property paffes by the de- 
livery, and is to be cpnfidercd as a fatisfadion of the debt, 
protanto: But, that the parties are always at liberty to 
vary from the general rule, by entering into any parti- 
cular agreement between themfelves $ which, however. 
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wirdi the mdtioh was r€iKwcd> By fe&vfe ctf' Ac Couit; 
on an affidavit ftating thfe fJatticulir trariftaidn betwcfti' 
the parties} vii. That frrr had n6 intention t6 pafis tht* 
whxAt property^ by the indbrfeiherit 6f the bill of kdWig; 
but oiily to biiid the conjtgnment ; for which purpofe he 
had ordered the plaintiffs to pay the net iMrocceds to 
Deilpra^ 5 atid that fincc that time, Kerr's ix^eutors Had 
accoiiiltefi to Deliprat for the amount of the fugdrs that' 
had been loft, a demand having been ihade on them fc^ 
that purpofe. Upon thefe nt^ fads, a new trial vhis 
granted without oppofition (i). 

In the cafe of Grant v. Pdrkinfofiy which we have ^ teafonable ex* 
already had occafidh* i6 merition, and which we fhall Jeajtion of/>r»- 
have occaiion to mention more particularly hereafter (j)^' founded exprV 
it was dctermined.that a reafonaWc expe&ation of profit, |*fereft in l^T^ 
though it be not a vetted proiiertY, Is an infufable in- **»'"« infuped, u 

• ^ . , an infurabk in* 

tereft. Upon the authority of that cafe, it* has finer tercft. 
been determined, that the pofleiBon of the tlungs infured^ 
and a reafonabk expedatibn of a future intereft therdny' 
though depending on the pdeafure of the crowii, t9 ixtH 
infurablc intereft (t) . Of this nature is the intereft whicb 
the captor acqui^ts* in i .prize regularly takefi in: war<^ 
From the moment diit £he vi£tor hoifta his flag on, boaid 
a conquered ihip^' he has acquired a qualified property) 
in her which he may infure (J). For thougK the .King' 
is, in contemplation of law, the captor, and die prck 
perty of every prize immediately vefts in hi?^.; yet the 
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{a)Yxd.CaldwelH. Ball, i. T. R. 205.— (*) Vid. fup.vK.w/. 
J a.— (^) But a mere hope or cxpe^tion . of future gainj hpwpvfu^ 
welI-founded> Is not an infurablc intercfty un^ft aipcoppaiiicd by 
poflclTion of the fubjcd matter of the infurance. — Vid.. Tongs 
V. ffattsy inf. c. 6. § 5.— (^ Item qu« ex boftibus capiuritur, 
jure gentium ftatim capientium fiunt. Dig. L 4i» tit. 1, § 5» 
n* 7. de acquir. rer. dom.— Un prife que fait en tems ^e gotrre 
un vatfleau corfatre, autoriff pour aller en courfc, eft un profit 
acquis auflitot qu'elle eft fait: C'eft pour quo! 1e proprietaire du 
vailfeau corfaire peut Ic falrc affurcr pour tous Ics dangers qu'elTc 
court, juTqu' i cc qu'elle foit amenc6 dins un port de FranC4. 
folUergh.UTi. ^B. 

Q 2 pra^^icc 
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ptzQiict of bellowing all pritcaf taken from the enemy, 
upon the officers and nien, 'v^ho are the perfoils imme- - 
diately concerned .19 the capture* is fo conftant and 
uniforRiy that the law will confider the eitpeftation, 
fpunded upon this praAice, as equivalent to a veiled 
intereft. This dodlrine will be found exemplified in the 
following cafa. 
The ciptort, up. An- iiiTurance was made on tht {hip Saint Dwningo and 
on a joint cap- jj^^. carcfO, <• At and from Om$a to London ;"— ^In an 

turc hy fea and ° ' . . , r^ . 

land forces, have a^ion on the policy it appeared, that Captain John Ltd^ 
twftm'thipriw, ^^9 ^i^ * fquadron of men of war, and Captain Dal- 
before coodcm- rjmple^ with a party of land forces on board, captwred 

two Spanj/b rcgiftcr (hips, lying under the prote£lion of 

R. lt!lE:ix,G! Fort Omooi together with the fort itfclf, which were a 
3, MS. JQijjt capture to the fea and land forces: That ttiz Sdnt 

DamingOf one of the regifter {liips, on her voyage to 
London^ laden with the property captured, was, together 
with a great part of her cargo, loft by die perils of the 
fea : That the intcrcft, intended to be cofcrcd by the 
policy, was that of the officers and crews vf tie fquadron. 
' The goods were valued at the fum infurcd. There were 

other policies on the fame (hip and goods amounting in ail 
to 99,500!. — ^Thc principal qucftion was, whether, by- the 
Spanijb prise a£l (/z), the captors had zninfurahU mtere/h'm 
thcfe prizes. — On the part of the underv^itersy it was ob*- 
]tGtcA that, as this was a joint capture by the fea and land 
forces, the foldiers had not only no fhare, but pfreveiitr4 
the navy from having any 5 for, the aft hot having pro^ 
vided for fuch a capture, the whole reftod in the ciWn, 
—-But the court determined that the plamtiiF'had an 
infurable intercft. — Lord Mansfitldy in ddivcrtng the 
opinion of the court, fldd — ** There are two queftions in 
this caufe ; Jirjl^ Whether the fea officers had an infun^ 
l^le intereft, and this will depend on the prize aft anH 
proclamation ; and, ficondly^ Whether pofleflion, and the; 
^xpcftation of future benefit, founded on the connii^ 
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gcncy of a future grant fr©ifl:thic^cttwn, toit warranted 
by almoft unircrftd pta€lice) wduM aitioutit fb an'tnfur- 
able intereft. As to tlic firft, theafik gha» torthe offi- 
cerSj (bamen^ marines and foldkrs dn b<$strd Q\trj (faipof 
war, the fole property in all ihips and goods whid» they 
(hall take during the war, after condemnation. 23o that 
the zQi does not fay that the feamen only (hall take, nor 
does it leave a joint capture by the army and nary altoge- 
ther undefined* It is like the cafe of a capture by a com** 
bined fleet. I remember fuch a cafe, but the Ehglip> failors 
could not claim the whole, nor could the zQt mean that 
they ihould have nothing. The fame observation might be 
made on a joint capture by the King's flkips and priva- 
teers« Vor fuch cafes there is no provifion in the afl:, and 
yet, no doubt, thenavy isintitled. AVherc foldicrs alfcft, 
theirright may bedoubtful,but that does not leflen the right 
of the navy. — As to the fecond ground, the crown always 
makes the grant, and there is no inftance to the contrary* 
—Probable profit may be infured, and the cafe of Grant x\ 
Parkin/on (a), where an intereft, not vefied^ was holdento 
be infurable, is an authority in point. On either {ground, 
therefore, the. Plaintiff has an infurable intereft {b).'* 

The cafe of Graitt v. Parkinfony went much farther than 
this. In that cafe there was neither a vefted intereft nor 
poflcffion of that in which the intereft was claimed) but 
only a bare .expe£btion of .profit: Here, there wa$ a 
vefted intereft, a poffeflion, and a refponfibility to the 
ownefj if it fhould turn ou^ that the capturq w:asiUogal. 

The following qafe, which has been recently determined, Truftees havinf 
fliews that pcrfons in the pharader of triiflep^, for the dif- alpf a?3^g!,od, 
pofal of Ihips and goods according to fuch inftruSions as =»ccording to the 

- .1 . r t_- 1 y . . - ^ , diicdionj they 

they might receive from, third perfons, .may mfure fuch may recede from 
Ihips and goods for the benefit of the perfqns who may |i!,"^f„7ure'' 
eventually bt entitled to the produce of them. 

The ftat. 35 'G.'III. c. 80, § 21, after reciting that fe- Commiffionert 
vend (hips and veffcls belonging to the fubjefts of byTtiml^totkl 

- - - ^_j into their care all 

Dutch Qiips, &c. 

(«) Inf. S 1.— (^) Sec Boehm v. A//, inf. ch. 15, J x. where HA'''^L'\^d^ 
the filme point wm admitted as clear law. di^ofc^heleof *** 

C 3 the *^''°'**^» »* ^- 
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reaion* from the ^^c United Provinces^ and others having on bQar4 Jjpod* 

SI17i'>f"rcT ' *"4 €^fij^ hclonging to fuch fubjcfts,' ha4 l>ccn> or might 

In their own y^ thereafter dHaimd in, or brought info the ports of this 

ihipi, after hngdontj and fuch (hips and caijoes might perifh ^nd Q<^ 

a*nT"hiiV?h'eV pcatly injured if fcmc proTifipij were i\ot made xcf^- 

arc on their paf- '^^ ^^e famei fiivcs to his Majeftv the power of granting 

—A count ft a- 'a commifiion to three or more perfon^, authonzmg tpc^ 

llTcfrtrXand^^ ' ^^ ^^« ^"^V ^^^ ^^^. cargocs into their poflpffion amd 
averring an in- < under t!hcir care, and to manage^ fell, or dii^ofc of the;, 

asnmmfjffisnert; ^ f^^P^, ^9 the hcft advantage, according tp fuch inftruc- 

or even without , ^^ ^^ ^j^ (j^^ y f^^^ ^^^ ^ ^j^^^ recClVC from hlS 
any averment of '. . r ' - . 

inrereft in any « W[?ijefty, with the advicc of his. privy council/ — Com- 
an averment that mifBoners being appointed under this A(k, and certain 

did norbeiOT *te -^^'^^^ ^>P^ ^^^^ t^^*^ cargoes being feized at fca hy on«, 

his MajeOy or 6f his Majefty's fhips, and carried, into St. Helfnfx, in 

jSi, is good. ' order to be brought from thence to Engiandy th^ plaintiff^> 

^ ,. ' ■ ^ by the name of ** The honourable commifiioners for the 

Crvujfwd and /,. . . * 

oiheri V. Hunttr^ falc of Dutch property," as well in their own names as 

'^* in the names of all other perfons to whom the fame might 

appertain, made an infurance on thefc fhipt and. good», 

loft or not loft, at and from S/- Helena to London* — A 

/ • - • • 1 

fofs having happened in the courfe of the; voyage, the 
plaintiffs brought their afbion on the policy, and in their 
declaration, after ftating tlie above fa&s, averred thaf 
they, as fuch cmnmUfionersy at the time of . the failing of the^ 
faid (hips from 5/. Helena^ and from thcnee -until the^ 
time of the feveral lofles, ivere interefled in the faid fhips^ 
and goods to the amount of the fums infurcjJj and. that 
the faid infurance was made for their ufc, benefit, and 
accouht| as fuch commiffioners. It then ftated . the failing 
of thelhips from S/. Helena j and their fubfequent lofsby, 
the perils of the fea, and that the plaintiffs as fuch com- 
miffioners fuftained an average lofs of 40/. //>• cent. — ^The^ 
i^cond and third counts were (imilar to this, bu^ the one. 
averred the intcreft to b^ in his Jlfajefyj the other in the 
Dutch Ea/l, India Company, The fourth count was alfo 
fimilar, except that it did not aver intereft in any perfoii'i 
but xnerely ftated that the policy was made by thep}^itint^fl^ 
as fuch conimiilioners, * as well in tlieir own liaxhes^ as 

•for 
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* for and in the name or names of all and every other 
^ perfon or perfons to whom the fame did or might ajiper^ 

* tain in pant am ia-alL' It ;ilfo contained this averment, 
that ^ tb^ foidJU^s mr any af them wcrt nst. iebnging, to his 
^ M4^fly 'nr any of bi^ fuhj^Sff, before or at the time of 
< making the policy, or at the feveral times Ojf the loffes 
^ hap^enin^ ; and that the plaintiiFs. were the perfons who 
*■ gave the orders^ and dire&ions to the agent immediately 

* employed to cffc<3rt!ic policy/^— Upon a fpecial demurrer 
tor the .firft and fourth counts, it was obje£led> as to the 
fi'rft, (averring the intereft to be in the plaintiffs as copi«» 
miffioners), that they had, at the beginning of the. adven-* 
ture, and at the time when the {nfurance was^efi^died^ 
only ah- intereft in £xpeRathn in the fhipa and, goods-^ 
aitd' that no cafe had ever gone fo far as to determine that 
to be an infurable intereft : That their authority to maiiage; 
feli, ;ind difppfe of tlie property, (from whicli alone zpi 
intereft could arife to them), was not to commence till 
the arrival of the property in a Britijb port, which event 
never took place, and confequently their intereft never 
attached*. And ad to the fourth count, it was obj.e£ledl 
that it was repugnaht infubftana, in as much as it averred 
tWt * none if tbejtnps infured Monged to his Maje/iy or an^ 
^ofMsJidytffs'f (which averment was made to take thcr 
eafe out of, the ftat. 19 G. II. c. 37, prohibiting wagering^ 
infuranees on fhips' or good? belonging to hid Majefty or 
any 'of his. fubje&s); whereas thefe (hips, being>feized 
under his Majefty's orders, belonged to him : But at alt 
events^ it ought to have been fpecifically averred in thiaf 
count that there was an intereft in* fome perfon, efpecially 
fince the above adr: A^d* though the general allegation 
that th( inAzrance was effeAed by the plaintiffs, for and in 
the nanses of all perfons who might be interefted, was 
large enough to* comprehend all perfons who were Id fa£t 
interefted^ yet it could not be mafintained that ah infuf- 
ancc intended for the benefit of one individual, could be 
dius transferred to another.— The court, after two argu^ 
ments,.were clearly of opimon that the plaintiils were 
entitled taiudgementxia Uie firft count, and that the fe- 

conci 
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cond count was alfo good.^— Lord Kittyon faid:— "The 
fhip$ living bGcn fci^ed at test by -hi& )M[aje(ty'«' fliips of 
war .trcfc ^t Hit Hkknai fcn^ wfsrc to bsbrougfaliio this 
cpuntrji jto b« put. under the carc> manag9a>ent, and dif- 
fvc^ of tlie plainttS$, as commiilianeTs under the zCt. 
Being fo feized^ they coidd not come here undeic ^ny 
other management, or to any other perfons thgp . the 
> truftee, a pUuitiflTsj ^z trifftees^ Then can a /r/^<^ infure ? Thef e is 
coi>hgn«c, or an j^q doubt but hc may. It was faid, however, in the pourfc 

agent for priics| ' • . i 

may infure. of the argument, that there cannot be a truftee for ,the 

Crown : But that argument was foon abandoned, . as un- 
tenable; and certainly it cannot be fupported. Then can 
a confignee infure ? Surely he may. Can an agent for prizes 
infure ? Certainly \ and thefe plaintiffs are like agents for 
prizes. With one part of the cafe of Le Cras y. Hnghes {a) 
\ fully concuri and on tliat no doubt can be entertained, 
namely, that an agent for prizes, though he has not the pof- 
feflion, hasfuch an intereft in the fliips coming hpme,that Ke 
may infure; and info deciding. Lord Mansfield onlyproceed- 
ed on principles previoufly fettled and eftabliftied. There- 
fore, as well on the authority of that cafe, as on.certain 
poiitions which muft be admitted on all hands, I am of 
opinion that the plaintiffs are entitled to our judgement on 
the firft count. The fecond queftion, whether or not the 
plaintiffs m?y declare in the manner in which tjie fourth 
coimt is framed, depends, I think, on the conflrudiion 
-of the ftat. 19 G«?. n. c. 37. Notwith(l?indirig what haji 
been faid in the argument on behalf of the defendant, I 
At common think that, at common law, a pcrfon might have infiired 
ranee might wi^utbaviiKg any intereft. And this is in fome meafus< 
tlLm'lI^rc^': proved by the cafe diGoddart v. Garrct{by Since th^t, 

an application was made to the Court of Chancery to. ^av^ 
the policy delivered up: For that Court fometimes, re- 
lieves, as was faid by Sir J, Jeykell in Cowper v. Cowper (/:), 
H^mR. the rigour of the law, when certain circumftan- 
ces are difclofed, to induce that Court to interfere. But 
jthe~ preamble and ena£Mng part of the flat, ip G.II«.c.,jj|» 
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remove all doubt M thid point*^-* If lacked the Aiifchief 
and intotiyenienecr that bad ariieii from the ittntking of 
inforan^A^ intettft^ot'tio imeteft; and then it 9fm9si {niot 
decfomg)> thai no fuch ihfiirance Ifaall be made;' except 
in certaih cafes,' inrhich, for very wife and politie reafefis, 
-^irtxt excepted. Therefore I am fatisfied that thi$ count 
is good, unlefs it be oh an ihfurance prohibited by' the 
ftatute. But that ftatute only applies to *« fhips belonging 
to his Majefty or any of his fubjefts/* and does not ex- 
tend to foreign (hips. Tlie defendant's coiinfel then 
vrifhed to confider thefe (hips as belonging to the Govern- 
ment of this country: But that cannot be fo confidered, for 
the property in captured (hips is not altered before (con- 
demnation in the Court of Admiralty." — Mr. Juftice 
jijburft laid, — "The principal queftion in this cafe is, 
whether the fourth count can be fupported for want of 
an averment of intereft in the plaintiffis in the fubje£l-mat- 
ter infured \ as to which, I am of opinion, that the de- 
claratioh is good. Without fuch an averment. For this 
is not a cafe that falls within the purview of the ftatute 
againft gaming policies. But without entering into that, 
upon the firft count, it is fufSciently clear, that the plain- 
tifis were interefted. It is not neceflary that there (hoiild 
be any technical form of words made ufc of by way* of ' 

averment of intereft ; it is fufficient if the hSt appear to 
be fo, Suppofe the fubjeft of the faifuratice had been an ^^ ^^^^^ ^^ 
enemy ^s fliip^ tak;n as prize, in time of war, by a King's aakeiaca^c 
(hip, and the captain of fuch (hip had infured her, I (hould prkc. 
conceive fuch infurance would be good. The informa- 
tion given to the underwriters by the plaintiffij, on the ficc 
of the prefent declaration, is matter of equal notoriety ; 
for it (hews the a£t of Parliament by which a power and 
authority were vefted in the Crown for the feveral puqpofes . • • 

tl^rein mentioned, aud that the plaiAtifis were appointed 
commi(raric8'by the King, to take care of fuch property, 
of a 'certain defcription, as might come into their han<ib, 
'and that this was property of that deferiptidn* Thig 
feems^to be all that die underwriters could have occalion 
10 knoW| and (hews that the piamtifiti were in the nature 

of . 
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of agonta* Thi plaintiffs did not ^StSt to make tliis 

riifiif^9«^ m tlieir ^wa yight> but a$ tfuftieet for. thofe 

|wrfoa9 vdio fcould evfiWtttaHy Iw cntWtd to it,"-^Mr. 

Juftifse Gtffofi fiiidy-Tr*' 'JPhe firfl: c^eftioa m this cafe is, 

^etber or not the pHiintiflss h^ui an-iafun^fe lAfccxcft in 

tii^ flijpstafid goods ififured. Now they wer^ either truf- 

tees> coniignees^ or agents, for thofe who might cren- 

tttaUy b^ eiititled to die pfod^ee* II thi^ irere traftees 

or ccmfigacesf it feems admitted tha^ they/ might have in- 

fured. Ai>d. if they be confidercd as agents, then they 

hstd an infhrable intereft> according to the decifion in the 

Omoa cafe. As to the other queftion, whoever reads the 

ftatute 19 Geo. II. rauft fee what the law wa.s before the 

paffing of that aft. Before that time, a wagering, policy 

was not illegal. The words of that ftatute clct^rly ihew 

It is not nctaf- that before that time perfons might have infured without 

tewfi in •ny cafe intereft ; therefore it is not ncceflary to aver intcreft in 

lyihtitcAl. »^y c^^^ ^^ prohibited by that aft. And this cafe docs 

c. 37. not come within the prohibition of that aft, becaufe it 

was an infurance on foreign fliips." 

The following cafe will (hew that a mere ceftui que tru/i 
of goods, without any legal title, may infure. 
dtyudto 5" Aninfurance was madeonbehalf of the plaintiffs, on goods 

withdui any or- on board the San Bernardo, *' at and f roix^ Andero to Londoru ' ' 
confiyni goods — ^^ ^** aftion on tliis policy to recover a lofs by capture, 
foc.V^aid^ni'^ it appeared that De la Torre, in Spain, had configncd apr 
dorfMihebiUof btgs of WDoI to.JDwfof/ in London, and indorfed the bill 
S^\^^ of lading. to- him; but that, with the ^ill of lading, came 
lcrefl'iil*thr ^ ^^^^' dirofting Dubois to hold 15 bags for a- houfe at 
foodtfocon- HflSfatCi and' the remainder for the. plaintiffs at Epceter, 
fig ged to c. which were the goods infured. It aUb appeared that \D^ 
Hr7/Sc ai. V. la Torre was indebted- to the plaintiffs to the amount of 

Secretmn, t Ful. fti_i_ti. 

k Suf. 315. 5<^ *-» but tnabthcy had given no orders for thefe goods : 

The only. (jucftioja was, whether the plaintiffs had. an in-.. 
fur^bk interefti— TTiey. obuined a vcrdiftj and, op ft^. 
nMmo» fop a new trial> it was contended on the jart pif 
tjir^defendtat, that^ the bill of lading- waj^ ^t iVkto^ii ' 
to the plain^ift,' and . as. J!)# la Torre would (iui be liable 
fcriia,dcbtto.themi if the goods £houldix>t rcaehicm* 

they 
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they remained the propcrtj of De la Torre y anjl the plain- 
iiSs had no right in them. — ^But the CQurt were clearly of 
oginioi)} ibztj as the gpod$ wetc configntfidi to Dubois ^ to 
bold £01; the phintifii^ he was to be confid$ted as truftee, 
fqx: them ; an^that the plaintifis^, bping creditors of Dc la 
Torre,, i:ai{ed a good confukration for thft c6nfignment^ 
and the plaintiffs had a gQQd>infur^le intereft. 

If the COnfigQOr of a Caigp of gpodK fwd the iiills Ofi A general agent 

lading, together with the. bills of exchange for the amount fi^iTment dc^"' 

of the cargo, to his general agent, with direftiona to de- ^oi^"* in coofc- 

lirer the bills ol lading to the copfignee, on his accepting conftgnecs rt- 

the bills o£ exchange, and. the confignec refufe to receive g'i^s','*may in! 

the gpods or apcept the bills of exchange: Sugh general <"reihema« 
agent becomes in tSc& the confignor. of- the goods, and: cunfignor, or in 

may infure them as agent for the configpor, or. in his if he hat"!-^* 

own rieht, if he has accepted bills on the credit of; the. "^^^^ bills on 

*^ ^ account of them. 

goods. W- 

From the authorities which have been already cited, it; g^j ^^ infurabie 
anpcars that, provided, the obieft of the. cQatra£^ be not* ;n^««'cft f*" only 

*^ *1 -^ 11'^* founded on a 

a wager, almoit any. qualified property m the tluiigm* legal or equitabtt 
fured, or any reaionable expefltation of profit or advanr cutm^ChieiTrhlJ 
taec to arife. therefrom, willconftitute.that.fQtt.of intcrcfti Jaw cannot ad- 

V • -- ' ' '" r% 1 . /. r^ Hilt tO bc Clthtr 

wjtiicb the pj^rty ixwy legally protect by, mlurancCi-T-Sullr. legal or cquita- 
luwpvcr^. an infurabie. intereft muft be foupdcd; onJomc fnfiribic^iLr 
legal or equitable, title ; and the following caft "vrJU ifae)ir^ '*'*^- 
that though, a perfon m^y liave a fort of claiiff, wbich^.' 
as bptWeen.lum and the legal owner, mig}it b^.thoug^; 
reafonable, and.fuch as the legal owner could. not. con«-. 
fgienxiouily. dil^iute ; yet if this claim be. inconfift^nt withn 
the .only title.which the law can r^cogpize^ it^wiUinot.beu 
deemed to, be even an equitable title, aoA* therd'ore: 
npt .an .infurabie intecefi. 

In an a£l:ion on a policy on freight valued, at. 50oc4. Poor Pcrfoni 
there were twQ.counts in the declaration:. The. firft av«r^ rhSch" il o^y^' 
red ,the intereft. lobe in the three ^plaintiffs, Camden^ Col-' regiiiered in the 

.-^'.■' \ ' r names of tw9 of 

viff 2W,Ktng^ m.wholQ^najnes the mfurance was madei them; the/«Mr 
tbe fecoud. averred it to be in the plaintiffs and one Cur. \ ^^^^\^^l^^' 

■ , .1 >« in the freight, 

I 4.. ^*^'* , . .», ' 

(a) R. Wotlfy. HQmcttJilt, I Pul, &,-^g(. 316. poft.c: 7. ^^.- t Icfd norm 
'9 tii. 
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cqsitaiikfi^rM ^..^.^Qii tfae trial, it appeared that the (hip, of which 

: - 3^.,, , , the frcighf was infure4, had been paid for by the four 

C^mdM Sf ai.- njrfons cumed in the laft count, to whom a bill of falc 

T. It 709. i»^ made*'— The defendant produced a regifter made in 

1786) in porfttance of the ftat. 26 G. III. c 60, {Lord 
Hwwh^utfs a&), wherein the ihip "was regtftered In the 
qames of Camden and Cai^Jert only, and it w^s infifted, 
that,. a$ the plaintifi^ tide to freight could only arife from 
tfae ownerOiip, the regifter was decifive evidence that no 
other perfon than thofe two were interefted in the pTo« 
perty (a) 1 and there was no count in the declaration ftat- 
ing the intereft to be in thofe two. — ^Thc plaintiff, how- 
ererytook a verdid, with liberty to the defendant to 
more to enter a nonfuit.— Upon this motion, it was 
contended on the part of the plaintifi^ ; jfir^ that it was 
competent to Camdm and King^ in whofe names the 
ihip was legiftered and the bill of fale taken, to tranf- 
for .their right by parol agreement to the other two part- 
t^SS% jointly with themfelves ; fecondly, that it was fuffi- 
cient for them to flxew that they had an equitable intereft to 
Q^titlc them to freight ; that upon the ftat. 19 G. II. c. 37, 
i^ukiog that the infured Ihould have an intereft in the 
^je£l matter of the infurance, there was no doubt *, for 
iriietber it was a legal or an equitable intereft, or even a 
reafonable expedation of an intereft, it was ftillinfurable.— ^ 
But the court clearly held that. the ^o^r partners had not 
any. insurable intereft in the freight^ and a nonfuit was 
WlMttierftl^ accordingly entered. — Lord Kenyan faid, — « I ftudioufly 
•r eipcaackm a^oid difcufling the queftion whether or not a party may 
901 decided. infiixe a hope ar expeBation^ not having any intereft in the 

fiibjed inftured : It will be time enough to examine that 
ca&whenitarlfes. But on the prefent queftion I cannot 



>M< 



: (if) By ftat. 26 G. III. c. 60. $ 17, * When and fo often 
« as the property in any ftilp or veffcl, (hall be transferred to any 

• i>thcr or others, in whole or in part, the certificate of the ir- 

• giftry of fijch (hip or TefTel (hall be truly and accurately recited, 

• in words at length, in the bill or other inftrument of fale 

• thereof, othei-wife fuch bill of falc (hall be utterly null and void 

• to all intents and purpofcs." 

ctitertain 
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entertain a doubt v for the right, to* freight refults from Freight cm ooly 

the right of owncrihip ; and. if the.platotiffa.biese no jcgaioimrof 

title to the fliip^ tjiey have no intereft inrthefDoght,. il^ ht^^'t^ 

is like the cafe of an A^ion-fojc ujr<; and dccuptttiaaiiclf taiureir«. ^ ' 

one. perfon permit another to enjoy his.eftato>'^it.i9^'aof 

competent to t^ latter %q difpute^ the tide of the former;^*^ 

But if. the former bring an adion againft athird.perfbn^ 

which depends on his own tide, he cannot fuoceed/ 4inle& 

he fliew a title. $o> if the plaintifis had. let oat tfaie 

(hip to other perfoos, perhaps thofe perfons would not 

have been fufiered to conteft the plaintiff title-: ^t, here> 

the plaintiffs claim the freight in right qf on^nerih^y^ 

They had no right to infure the freightj unlefs they can 

fliew a right to the ihip : It is not pretended that they 

had any. Jegal title to the ihip ; and according to the de» 

cifion of Hibhrt v. RolU/lon {a)^ they had no^equitable And n* perron 

title. It was there held, that the regiftcr aS^ was equallf riegro/i^^i- 

bindine in a court of equity* as in a court of law* and »*>*« t«i«io m 

__- .1 , ,,•, Oiip, uolcfs he 

the court refufed to compel the vendor ^ make a legal be named mtiM 

conveyance to the purchafer, who claimed imder a defee* regjiitr. 

tive bill of fale. And, indeed, if an equitable intereft^ 

could prevail in cpntradiftin^ion to a legal intt^ft^4t 

would repeal the wife provifions of that ad) which has 

proved highly beneficial to the commercial intereftis of 

this country/' . - \ 

Thon^ n^oftdftttia and bottomry loans are of dlerm-^ The lender upon 
iidves a 4)ecies of infnrance, yet the lender has an infur^ ^^^^^^^^ 
able -mtefeft in his fecurities, and therefore may pfotftA aa^uyfynOiie vi- 
bimfelf from tbc/ea^rifi by infuring them. If I lead y. '8* J^^ ^^r! * '. 
I pool, on bottomry at 12 per cent, for a given "^oyagej .'^ . . ^ ?* - 
and the (hip arrive* fafe, he muft pay me the fiim lent 
with the ftipulated i^tereft. If fhe be loft J. S. is di£* 
charged from the debt. My capital, is therefore put ia 
rift J and there can be no reafon why I fliall not infure it. 
And this infurance is in nature of a re^infurance. 

In feveral partd of' Ifa/y it is permhted to lend mone^r 
oti bottomry and rej^ondentia, where the borrower has nOf 



I* > . 



(a) 3 T. R. 406, . •* ■ 

thing 



$4 hierejt fftook I. 

thing 'cm board. It is fingnkr, however, that in Tueli 
c$Stf ifthc iciiihr tnfare his capital, and tht iMp b6 iofty 
^ht. infnrer is not xnfweraUe, unleis the ihftirtnc^ ^s 
made in iktform of -a "onager. At Ghioay c^di In duf 
form, fn^h ihfnrance is proh%ited(a).— ^lA It^dy the 
Ifibdermay in&re, not only his principal, but alfo the t!n4- 
xitime intereft. But upon the intereft, the infurince is 
oonfideted a^ a tragcr* Even the honefty of the bof- 
TowtT may be infurcd (^). — In Franci the bonoiirer is pro- 
hibited fipom yifttring thfe fum borroMred ; and the Ifendcr, 
though lib may infure his capital, itiuft not infurfc the 
The owner of intBfcft {c]i Thc lender can infure only the amount of 
the ibipui goods thc fum Iciity ihd thc borrower has an infurable intereft 
lurahie int«rcft ih the (hip or goods to the amount of the furplus value 

vliue^bovl" he ^^<^« *« ^^"^ Jc"^ (^)- ^f ^^^^^'^ ^^*^ ^o infure more, 
fum )cnt. .it would be a gaming infurance, ind void by the fldh 

19 G. II. c. 37, for all above the real intereft. 

Yet where tlie ufage of a particular trade has faftdiohed 

a departure from this rule, an infurance made in confcA-- 

mity to fuch ufage will be good. — As where stn infutattcc 

Buttheuface ^^ ^^^j^^ on'bchalf of thc captain of an Eali^htdlainAny 

of trade may * . -^ ' 

take a cafe out of <ki ^* goods ffpic'te^ and effeSs'' ort boaltd his fhip. — In an 
Upon an iofu- a^ioA on the policy, the plaintiff claimed to recover, un- 
f Ji'dc Ind^ef^*' ^ **^ infurance, money which he had expenaTd in thc 
/cAi in the courfc of the voyagc for the ufc of the ihip, and for 
the infured'raay w)iich be Charged re^ndifttia intereft.— Cn the tri^ of 
r^^uld out *^ caufe, it wa)s proved by the reftimony of many cap- 
J»riheuf«*fih« fttifts in the E^ Itxdm trade, that this kmd of intereft 
vhich he was ah^sys ifnfured under the denominadcn of goods, 

dcntu ttefSTiT %««^i a"* eflfeds.— The court deternlffiJd, that under 
it being ihe ^y ufoge the plaintiff might recover. — Lord MansfieUy 

trade to infure after dcKvcring hie opinion upon another point Which 
in t bit form. ^^^ '^ ^^ ^^^^ fj^jj ._<c ^s to the queftion, whe- 

Gregory y, 

Ckrijlie, B. R, - 

plfi^i'inf. C«) Cafarcgh^ difc. 14. n. 21. — (i) Cafaregls, dlfc. 1. n. 

, 123, 124. — [c) Ord. oi Louts 14, h. t. art. 16, 17. Pothier, h. 

t. 32, 44. Etnerlg. torn. i. p. 236, 237. — [d) Vid. 19 (7. IT. c. 

37,§ 5, arid Lord*Jlfinij/&/i^j^cxpufition of it ia G/ovtr v. Biaci, 

3 Bur. 1394, I £L 399, 405, 422.— 

« thcr 
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cither goods, Tpecic, and dBtfls/' comprdbenA -tiu^ 
intereft, I ihoold' tbink not^ if we -^rerr.td ton fi der iSAj 
the nvords made ilfb of. But her^ diere is an exfrefs mfitge 
whichmuft* gOTcm OUT decifion. A ^eat many captaiait: 
in die Etifl IndiQ &mce fwcar that this, kmd of .iofcereft \% 
always infured in this way -, and I ofafervc that tibe.perfoh 
liere infuifed is the captain. 

It is plain that a policy oxx bottomry or ref^dnHnAa The borrower 
cannot be fubfcribcd by the borrower of Ae money 5 be- ™"J*^ ^jj^ 
caufe it is only in confideration of the fca rifl;, from **" bottomry, 
which be is exempt^ that he agrees to pay the marine iti^ 
tereft. If he were to become an infurer^ this would be 
no longer a loan upon bottomry, but a cloa)^ fot ufury. 



Se£t. 2. 

r 

Of Wsger Policies. 

MANY are the contrivances whkh men have faUen up-r cimic^ 
on for the gratification of their propen£ty to gaming : And 
the uncertain events of maritime adventure afibrd ah oB- 
vious and extenfive field for the calculation qi chanc^s^ 
and the decifion of fortune. 

The prafkice of gaming, by nourifliing a conftant hope 
of gain, excites in the nund an imereft whiqh ^ngroiTes 
the attention, and withdraws the exertions of mm frofl^ 
ufeful purfuits. By pointing out a fpeedy, though h»- 
^ardous moile of accumulating wealth, it produces a con- 
tempt for the moderate, but certain, profits of fober iiVr 
duftry. It perverts the a&ivity of die mind, taints the' 
heart, and depraves the aSe^iens. By frequent and gKat 
rcverfes of fortune, it becomes not ortly the fouMSe of 
great private mlfery, but fuggefts conftant temptations to 
fraud and tlie perpetration, of atrocious crimps. 

There are few weH regulated governments in which Legality of 
gaming has not been laid under confiderable reftri£Hons. wagen in F.ng* 
In tliis country ideas Icfs rigid have prevailed. Innocent 

wagers 
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wagcn have long had tbe laii&ion of the common law {a) . 
They are only deemed iHegal where they are- prohibited 
by ftatute {b) ; where they tend to create an in^roper in- 
fluence on tbe mind in the exercife of a public duty {c) ; 
where they are contra bonos tmres^ or in any other manner 
tend to the prejudice of the public^ or the injury of 
third perfons {i) . And after all it muft be owned) that 
the law greatly defcends from its dignityi when it lend5 
its aid to giYC efie£l to any wager, however innocent. - 

Wc 

■ II ■ I ■■»!»■ I ■ II ■ ■ I.I ■! ■ ■ I I I ■ I 

(a) II Rep. 876, I £ev. 33, 5 Bur. 2802. — (b) R, 
Xsmenu 6 T. K. 499. — (c) R. Allen v. Heam^ I T. R. 56. — 
(d) R. Athetfold v. Bford, 2 T. R. 610, R, Da Cofia v. 
Jones f Comjp, 729. And yet in the cafe of Jonet t. Randall^ 
Cowp. 37, the Court determined that an aflion might be main- 
tained on a wager, * whether a decree of the court of Chancery 

* would be rcverfcd or not in the Houfe of Lords,' — It is not eafy 
to reconcile with any jud idea of public policy, that a wager upon 
the event of a decilion in the fapreme court of juftice, fliould 
have met with fo much countenance. In the cafe of Atbtrfdd 
▼. Beard^ above referred to, Mr. Juftice A/hurft fays that, « in 
' his opinion, the courts had gone far enough in encouraging 
' wagers, and that it would^ perhaps, have been better for 
' the public if the courts had originally determined that no ac- 
' tion could be maintained to enforce the payment of a wager«* 
Mr. Juftice Buller, in the fame cafe, feemed to doubt the le- 
gality of any wager between perfons not interefted in the fubjefl 
matter ; and fsid that the flat. 14 G. III. jc. 48, extended to all 
wagers, though it fpcaks only of poftcirs ; « for,' fays he, * ei- 

* thef the courts mull reftiain that ad to fuch cafes as in form 

* arc policies, which would entirely repeal it ; or, by purfuing 

* the fpirit of it, extend it to all cafes. I think the latter is 
« the true conftruAion ; for a policy is nothing but a promife. 
' And it would be flrange to determine that the party might do 

* the fame thing in one form, which the ftatute has exprefsly 

* prohibited to be done in another.'*— In the cafe of Good v. 
£llioltf 3 T. R. 693, My. Juftice Buller had an opportunity of 
maintaining the opinion which he had thus thrown out.— The 
queftion was, ^r/it whether a wager that A, had purchafed a 
waggon of J?, was void at common law, as being a gaming 
control ; zi\d /econdfyt whether it was void by the above ftat. 14 
G. III. The learned judge maintained the affirmative on both 
points^ But the reft of the judges of the court of King's Bench, 

aamdy. 
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Wc have already obfcrved (i), idiat an iilfut%ric(^ t)^ftg Difference be- 
a contraci of tndtt/tmty^ its objed 18, not to make a/gi* and aniafu- 
tive gmity bat to .-avert ^poffiblilofs\ and that, aaa Hon '*'^* 
can nevicf be (aid to be indemmjUd agfthift a* lofs triiitik 
can never happen to him, a policy withont inteicft is ner 
Infurance, but only a mere wager. It tsj^ e^iwy^xA 
and not awr/io fericulij wfakh is the true idea of an in^ 
furance. A policy, dierefore, made without intereft, i^ 
properly denominated a wager policy,- aiid has nothing iri 
common with infurance but the name and form. 

It 18 ufually conceived in the terms, * ifitere/torm intei p<^m ofiwafp* 

• rj*/ or, « HJoiAmt further proof of interfft than tbepoiky;' tb V*^"^^' 
preclude aU enquiry into the intereft of the infured; And^ 

as a confequence of the infured^s having ho intereft in the 
pretended fubjefl of the policy, it follows that the infurer - 
cannot be liable for any partial lofs. A partial lofs is not \ 

an event fufficiently defined and accurate to be the criterion 
of a wager; and nothing but that fort of misfortune, 
which is confidered as amounting tb a total lofs can decide 
It. The parties mean to play for the wliole ftalcc; 
and when the underwriter pays a ld&, he cannot, as in 
the cafe o^ an infurance upon intereft, claim any bene- 
fit from ivhat may have been faved. To preclude all 
claim of that fort the Svords, ^Jree of averagi^ dtid without 

* benefit of fdvage^ are always introduced into wager po^ 
iicied. 



liamely^ Lord Kenyan^ Mr. Jiiftlce J/hurpf and Mr. Juiiice 
Gtofe, were clearly of a contrary opinion i»pon both points. 
'They held that, however It might be wifhed that no wagers 
Were peroiitted, yet that the ^neftion> whether an a6lioii would 
lie on any wager, had bei;n fettled by fo many authorities, both 
ancient and modem, that no doubt could be entertained upod 
it. And as to the fecond point, whether the wager nt'as void by 
the flat. 14 G. III., they held that that zQ, related wholly to 
policies of infurance^ and that it would be diftorting the meaning 
of the words, to fuppofe that fuch a wa^^er as the above could 
hare been within the meaning of the Iegi{]ature« 

(a) Sup. 80 < 

a Hi^fe 
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[Bo^kl. 



Wajer potkiei 
pruhibited io 
moft of The 
commercial 
ilatcs. 



Wh^>ier lfg«l 



_ Thfife gaming contrails were formerlf In afc in Frtmeef 
and they are ftill tolerated in Portugal and fome parts o( 
baly* In France the mifchkf of them was loon dtf- 
^vered, and they were prohibited in the year 1681 by 
the ordinance of the marine {a)^ which feems to have 
been, in this refpeA, fcrupuloufly enforced. And fo 
geserali indeed, i3 the averfion from aU infurances not 
founded upon a real and vefted intereft in the thing in^ 
fured^ that not only wagers, in the form of infurances^ 
but even infurances upoa expelled profit, freight not 
earned, feamen's wages, &c. are prohibited by the ordi* 
nances of mod of the commercial ftates oi Europe {h)m 

If the queftion, whether a wager policy be a legal 
contrad at common law, were now res Integra^ I thidc 
it would be extremely difBcult to maintain the aiErmative. 
As a wager J I need only refer the reader to the preamble 
to the flat. 19 G. II. c. 37 (r), to (hew tliat it is pregnant 
with as much mifchief, both public' and private, as can 
proceed from any fpecies of gaming wHich the legifla- 
turc has hitherto found it ncceffary to rcprefs. And yet, 
witliin the Q>ace of little more than a century, it has 
crept into ufe in this country, and has at length obtained 
the fanflion of the courts of JFefinunfter., It will not 
be uninterefting to trace, as far as we are enabled by 
authorities, the fteps by wliich this mifchievous fpecies 
of gaming came to find fo much favom* in she eyes of 
the law. 



{a) Defendons de falrc aflurer ou reafTurcr dcs cffels ^u 
dcla de Icur valtur, par une ou pluficurs polices, a peine 
de nullit^ de raffiirance, et dc conAfcatlon des inarchanc{xfes. 
»-Si toutefois il fe trouve une police faite fans fraude; qui 
cxcede la valeur dcs cfT^ts charges, die fubiiftera jvifqu'a con* 
currence de leur eflimation ; et en cas de perte* les afiureurs 
feront tcnus chacun a proportion des fommcs par eux aflurees 
Xomme aufB de rendre la prime du furplus a la refenre du demi 
pour cent. Ord. dc la Mar, h. t. art. 22, 23. Vid. Valin far 
CC8 articles, p. 71, 72. — (b) \\d, Ord, of ^^ui/lerJam, Rotter^ 
danif Connin^slfr^f Genoa, Siockbolm, &c. as coilcded by 
Ma^efu,'^{c) inf. 103. 



5t 
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I 

At what time tli^fe ^agcr policies Urft came into ufe At what rime 
HI this country is not quite certam ; but it was probably thcfc. 
finccrthe.rcTolutian# The claufe « interefi or no interifii*' 
does not necefiarily make the policy a wager. This ckufe 
ttras at iirft countenanced in the fuppofition that it only 
amounted, to an admiiEon of the intereft of the inruTed» 
and could hare no other efiedl than to fave him the trou« 
ble and expence of proving his intereft in cafe of liti- 
gation (0). ^ 

In the cafe of Martin v« Sittuill, which came before Martini ▼. Sft» 
the court of Bang's Bench in the year 1691, it was ad- '^'''» ■ '^•^• 
mitted that where goods are infured^ but it appears that 
the infured had none on boardi the policy, by the cuf- 
torn of merchants, is void, and the infurer bound to re- 
turn the premium* 

The firft cafe I can find where die validity of an in- ^^ ,5^,^ , p^. 
furance without intereft came direftly in queftion in Wf/f- ^'^^y ^'* ordered 

, _ __ , , ^ A ^ ;m ^m to be delivered 

minjter HaU^ was m the year 1092. — A bill was filed in up to be can- 
the Court of Chancery to hare a poUcy delivered up to Jj"in;,.^H'hId 
be cancelled, upon the ground iliat the infured had no "** \^^\^x^^• 
intereft cither in the fliip or cargo. — The infured had o^ddart v. ov- 
lent 300 1. on bottomry on the ihip ; and, without any ''*''» * ^^'^^ 
oAer intereft, infured 450 !• upon her, The^^hip fur* 
vived the time limited in the bottomry bond \ but waft 
loft within the time limited by the policy \ and the in- 
fured claimed, not only the money due on the bond, but 
alfo the fum infured by the policy*— The court (i) decreed 
the policy to be delivered up to be cancelled, and faid,-*— 
«< Take it, that the law is fettled, that if a man has no 
intereft and infures, the infurance is void, although it be 
cxpreffcd in the policy, interefted or mt intere/led. And 
the reafon the law goes upon is, that infurances are made 
for the encouragement of trade, and not that perfbns 
unconcerned in trade, nor interefted in the fliip, fhould 



(fl) Per Cur. in Di Paiha v. Ludlow^ 1 Com. Rep. 361. 
— .(^) The commiffioncrs of the great fcal were, at that time. 
Sir John Trevor^ Mr. Scrjetnl Huifiini, aad Mr. Serjeant 

H % profit 
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[BocikL 



In Il\<h ^ 
Wdgcr pr»hcy 
walk admitted id 
JB. R. to be a 
kgal contract. 

jfJpevfJo V. 
Camhriige^ 1 6 
JMbi. 77. 



In 1716, it wa« 
hoiden that the 
value in the po- 
licy (hould be 
the true value 
itf the cffcclt 
infurcd. 

Le Pypre v. 
Furr^ 2 Vern. 
716. 



profit by them. The reafon why the law allows, that a man 
having feme intereft in a (hip or cargo, may infure more^ 
6r five times as much, is, that a merchant cannot teil 
how much, or how little, his fa£lor may have in readi- 
nefs to lade on board his ihip.'' 

In the courfe of twenty years from this time, this doc* 
trine feems to have^iven place to a contrary fentiment ; for, 
in 17 10 a cafe came before the court of King's Bench^ 
upon a fpecial verdift, where the queftion was, whether 
the infurcd upon a policy without intereft, was entitled 
to recover as for' a total lofs, where the Ihip, having been 
captured, was re-captured before ihe was carried infra 
prafidia bo/lium, — ^The cafe was argued by civilians ; but 
it was only contended on the part of the defendant, that 
the infurcd, in a ivager policy^ ought not to recover in a 
cafe where he could not have recovered on a policy upon 
intereft. It was never obje^cd that the policy was void 
for want of intereft \ fo that the legality of wager poli« 
cies Deems not to have been at that time doubted. On 
the contrary, Dodkor Floyer^ in arguing for the plaintiff, 
inSfted that, as the policy was a wager, tlic queftion 
whether the capture divefted tlie property out of the 
owners, did not arife between the plaintiiF and defendant; 
jthe only queftion between them being merely, whether 
the fhip was in fad taken. 

A few years afterwards, (Mich. 1716), upon a bill for 
a difcovery filed in the court of Chancery by the under* 
writers againft the infored, upon a valued policy;, the 
Lord Chancellor ordered the defendant to difcover what 
goods he had put on board : For diough he offered to re* 
nounce all intereft to the mfurers,. yet it vas referred to a 
mafter to examine the Value of the goods faved, and to 
dedu£t it out of the 600 1. at which the goods w^rc va* 
lued by tlie agieeipent. 

Not much can be gathered from the imperfc£l report 
of this cafe, except that, in the cafe of a valued policy^ 
the infurcd was confidered as bound, if called upon, to 
(hew that goods to the amount of the value in the policy 
were in f a£t put on board ; frgni which it' may be inferred 

that 
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that the court of Chancery, at' leaft,' ftill' decmea the 
policy valid only to the extent of the intereft of the in-> 
iured. * 

And yet, in the fame term, a cafe, not unlike that of 
Goddart v. Garrett (a), came before the fame court, in 
which the opinion of the Lord Chancellor feems to have 
proceeded on quite a corftrary principle. There it ap- 
peared that the defendant had lent the plaintiff 250 L on 
bottomry, and afterwards infured the (hip for the fame 
fum, but for a greater voyage than that which was men- 
tioned in the bottomry bond. The fliip being loft, the 
defendant recovered the money on the policy, and alfo 
put the bottomry bond in furt, the ftiip having, before 
(he was loft, deviated from the voyage mentioned in the 
bond. — ^The plaintiff brought his bill, iniifting- that, as 
■ the defendant had no intereft in the Ihip, but in refpedof 
the money lent on bottomry, he ought not to have the 
fruit both of the bond and the policy, and praying to 
have the benefit of the infurance, on paying the premium, 
•—But the Lord Chancellor held that the defendant, having 
paid the premium, was entitled to the benefit of the po- 
licy, as well as of the bond. 

The decifion of* this cafe is quite at variance with 
that of Goddart v. Garrett^ and {hews that a new doc- 
trine, founded on a new principle, had introduced itfeif 
into the court of Chancery Cnce the year i6g7,. 

In the year 172 1, a cafe nearly fimilar to that of jtJjH^ 
ivedo V. Cambridge {h\ came before the court of Common 
Pleas. — A fliip, infured intereft or no intereft, was cap- 
tured by a pirate, and after nine days, retaken and brought 
into an Englijb port. — ^The court determined that the 
defendant was refponlible. For though it was objefted 
that the infurer was only refponfible where the plaintiff 
had a property, and that the term of infuring, intereft 
or no intereft, was introduced fince the revolution ; yet 
k was faid that fuch infurance was good, and fiie import 
of it was, that, as the defendant could not controvert the 
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hflvc the bene6t, 
not only of the 
bond but of tho 
policy alfo. 



Harmaa v. Fiifi 
717. 



In 1721, itwat 
determined that 
an infurance in- 
tereft «r no 
intereft waa 
good. 



Pe Pat/*a v. 
LudloiVf I Com. 
Rtp* 361. 



{a) Sup. 99.— (3) Sup. too. 

^ 3 



intereft 



I0» Inter eji. [^BbokL 

ixftcreft, the plaintiff h^id no occafion to^rovc it.-«-Froia. 
this laft declaration it would feem that though the judgea 
wcyc not, at that time, inclined to difcountenance in« 
fuT^anccs in this form, yet they were not quite willing to 
admit them to be mere wagers. 
rnT74«, a In 1746, a cafe came before Lord C. J. Z^at nyi 

v!l!*hJici!'^o p^^i tipon a policy without intereft, on goods. — The 
begoud. fliip was taken and carried into an enemy's port, from 

Dean V. Dicker, ^cncc ftic was cut out by an Engltfb fhip eight days 
% Sir, rifo. i»f. after, — ^The plaintiff infifted that this policy, though on 
' * goods, was a wager on the bottom of the (hip, and that 

he was therefore entitled to recover as for a total lofs^ 
The defendant infifted that, as the (hip and cargo were 
to be reftored on paying falvage, this was only an ave- 
rage lofs, and the plaintiff could only recover in the cafe 
of a total one. — But the Chief Juftice held that the 
plaintiff ought to recover ; for his was a wager upon a 
total lofs in the voyage^ and there had happened one by 
the capture and detention for eight days. 

Thefe are all the early cafes I have been able to find 
on this queftion. From the fivft of them it appears that^ 
even fin'ce the revolution, it was determined thaOn in- 
furance without intereft was void. Afterwards it would 
feem that policies, intercjl or no \ntvr»}iy which were at firft, 
perhaps, infuranccs upon real intereft, became;, in time 
only a cloak for mere gaming contrafts, were at length 
openly avowed, and became frequent fubjefts of litiga^ 
tion in the courts of Weftminjier^ 

In more modern times, our raoft eminent judges have 
<iccifiou$, recognized them as legal contrafts^ — Lord Mansfield^ in 

delivering the opinion of the court in the cafe of Go/t 
V. Withers (a), diftinguifhes between wager policies and 
policies upon real intereft, in order to fticw that,*!n In 
aftion upon the former, the plaintiff could only recover 
in the cafe of a total lofs ; but that, upon the latter, the 
infured might recover the lofs really fuftained^ whether 
total or partial.— In the cafe of Craufird v. HunterXh\ 



(a) % Bar. 695, laf. c. 13. J a. — {h) 8 T, R, 23, fup.85. 
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Lord Ksnyani and the reft of the judges of the court of 
Kind's Bench were unanimouily of opinion, that, at 
common law before the ilat. G. II. c. 37, a perfon might 
hare infured without having any intereil in the thing in* 
fured. 
. /Certain it is that this fpecies of gaming, having thus 
obtained the fan£bion of the law, became, about the 
year 1 746, fo prevalent, and the evils ' refuking from it 
fo injurious to the beft tnterefts of this country, tliat the 
legillature foun^ it. neccflary to interpofe, and by tlie 
flat. 19 G. II. c. 37, has impofed fome wholefome re- 
ftraints upon it. 

The preamble recites that, * Whereas it hath been 
found by experience that the making of iufurances, in- 
terell or no intereft, or without further proof of in- 
jtereft than the policy, hath been produ£kive of many 
pernicious practices, whereby great numbers of fiiips, 
with their cargoes, have either- been fra idulently loft and 
deftroyed, or taken by the enemy in time of war \ and 
fuch .infurances have encouraged the exportation of. 
wool and thejc^rrying on of many other prohibited and 
clandeftine trades, which, by means of fuch infur-* 
ance$ have been concealed, and tlic parties concerned 
fcQured from lofs, as well to the diminution of tlic. 
publip revenue, as to the great detriment of fair tra- 
.d^rs ; and by introducing a mifchievpus kind of g^iftiuig^ 
under pretence of jnfuritig againft the' rifle on Ihipping 
and fair trade, the inftitutipn and laudable defign of 
making infurances hath been perverted 3 and that which 
was intended for the encouragement of trade and na- 
vigation hath, in many inftances, become hurtful of^ 

and deftruftive to the fame,' — ^Thc ftatute therefore 

<■.•>• • • ■ ■ •,. 

enacts (§ i..), ^That no infurance fliall be made on any 
ihip or ihips belonging to his Majefty^ or any of his 
fubje£lsy or any goods or effe£ls laden on board fuch 
jbips, intereft or no interfft, or, nvitbout further proof of in^ 
tirefi than the policy^ or, by way of gaming or wager- 
ing, or, without benefit of falvage to the infurer^ and tha( 
every fuch infurance ihall be void.* 

H 4 ' But, 
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Butt by $ 2» ' It is provided. That infurances on pri* 
« vatc (hips of war, fitted out by any of his Majefty's 
f fubjefts, folely to cruife againft his enemies, may be 

* made by or for the owners thereof, intereft or no in- 

* tereft, free of average, and without benefit of falvage 
•to the infurer.* 

And by § 7, it is alfo provided, * That any effe£ls 
^ from any port or places in Europe or America^ in the 
f poflefl^on of the crowns of Spain or Portugaly may be 

< infured in tl^e fame manner as if this zQl had not been 
f made {a)\ 

9y fefl:. 5, * All fums of money lent on bottomry or 

* refpondentia, upon fhips belonging to his Majefty's fub- 
f jefts, bound to or from the Eaft Indiesy&aW be lent only 
^ on the fliip^ or on the merchandize or effeds on board, 
^ or to be laden on board, and fliall be fo cxprefled in 

* the condition of the bond ; and the benefit of falvagc 

< (hall be allowed to the lender, his agents or adigns, who 



% 
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(a) The reafoQ of this excepttoti is not very obvious. That 
afligned for it i^, that Spain and Portugal have each prohibited 
^I trade betv^eoQ th^ fubjedls of foreign dates and their refpec« 
live colonies in jtnurua. Park 274. But it does not follow 
from thepce that Brhi/b fubjeds might no^ import goods froi)st 
Sfjuin and Portugal, Certain \l is that a great trade is gene* 
rally carried on with both thofe coMntries, by Britj/b fuh- 
jeds in their own names.— rThe true reafon for this ex- 
ception feems to be, that perfons carrying on ^ contraband 
trade with thofe countries^ might inCure thtir goods with- 
ont diliclofing the particular commodities of which they con- 
fifteds which* wthoyt this exceptio6, they mud have done, in 
ordfrr to prove an intereft. Emerigon (vol. i, p. 212) fays, that 
the reafon of this exception in the Engltfh datutc is fu^ciently 
obvfous : Namely, that (he Englifif who pradipe fmuggling in 
thofe countnes, can obtain no biUs of lading, or other evidence- 
of their cargoes. He admits, however, that the fame pradice 
;;^' permitted m Frm^t not by iaw^ but by an eva^onnf the 
layt. Lord M^uufield is (laUd by Mr. Juftice PuUer to have 
given nearly the fame reafon for this exception. Vid, 2 T. R. 
165.— Vid. TtcUu/on V, Fletcier, inf. 105. 
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alone fluU have a right to xnake mfixrance on the money 

fo lent ; and the borrower fhall recover no more on any J*»« ^^"owcr 

infurance than the value of hi$ intereft in the fhip, or vcr on any ia- 

in the goods on board, exclufive of the money fo bor- th^" he ?ahll 

rowed : And in cafe it (hall appear that the value of ?^ *»" »V««^ 

his (hare m the (hip, or m the goods on board, doth goods, rxciufivft 

not amount to the (urn borrowed, he (hall be refponfi- ^rrowTd"*^ m 

ble to the lender for fo much of the money borrowed «^>« do not 

as he hath not laid out in the (hip or goo^s on board, fum borrowed^ 

with intereft for die fame,- together with the infurance p^„^jj| ^'^ 

and all other charges thereon, in the proportion which <icfici«ncy, 

- ?, „ „V %_ 1. , though the JhJp 

the money not laid out (hall bear to the whole money be loft, 
lent, notwithftanding the (hip and goods be totally* 
lo(t.' 

And, by fcfl. 6, * In all aftions brought by the in- xhe plaintiff in 

fured, the plainti(F, or his attorney or agent, (hall, within ^"[i/^'^".?" * 

(ifteen days after he (hall be required fo to do, in writing, fifteen days after 

by the defendant or his attorney or agent, declare in how mucrhe'* 

writing what fum or fums he hath infured, or caufed ^** *"Jl^r^ '" 

to be infured in the whole, and what fums he hath bor- how much bor. 

rowed at refpondentia or bottomry, for the voyage or [omry.*" ^^^ 
any part of the voyage in queftion'. 

The regulations and reftri£iions of this ftatute, being Thereflrfaion 

con(ined to infurances on (hips belonging to his Majcfty of this aa do 

and his fubje£ls, and to goods or efiedls laden thereon, iorcign (Lips, or 

infurances upon the (hips and goods of foreigners are l^^'u^nnu 
not within the a£b, but remain the fame as before the 
paifing of it, as appears by the following cafe* 

.An infurance was made on goods on board three in a policy on 

French (hips, " from Su Domingo to Bourdeaux, all or /f"^'^ *'P» 

^ any of them ; the goods by agreement to be valued at lation chat the 

« a certain fum 5 the policy to be deemed /^/i/ proof fe*"p,^f 

" of intereft in cafe of lofs." — ^The declaration averred ^ intereft. Up- 

that goods, to the amount of the fum infured, were quiry after 

(hipped on board the three (hips, fotne or one of thewy and rtt&^"th^ 

that two of them had been captured^ and the other loft, p'-^iniiff need 

-^After judgment by default, and a writ of inquiry dcn« of imw^i* 

executed, the defendant moved to fet afide the inquiCtion, tl 7Z — '^, 

on the ground that damages had been afleffed to the full ^f^^r, Doug. 301. 

amount 
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An infurance 
cannot ^>c made 
on goudsy to de 



anioiflot' of the defendant's fubfcriptiony ivtthbut any* 
piroof of the yaluej or any other evidence^ except the; 
defendant's hand^writing to the poliq^^ and that, m 
fa£k| the infured had no intereft.— The court hdd^ 'that 
t^ policy was not within the ftatute^ foreign ihips not- 
being included in it, on account of the difficulty of briag- 
ii^g witneflcs from abroad to prove the iatereft^ and. 
that, by fufiering judgment to go by default^th^ d^endant 
had confefled the plaintiff's title to recovery ^xid the ailQoant' 
W^^ fixed by the ftipulation in the policy. 

An infurance cannot be made upon one thing, to de- 
pend on the fate of another. If the fubje£t matter of 
pend on the U\t ' g^ infurancc be unconneftcd with the event infured ^eainft. 

of the Ihip. n 

the policy, if not altogether nugatory, is at leaft a 
wager policy. As if a cargo be infured, and money be ex- 
pended in reclaiming it upon the ihip being captured]^ and 
this money be, bythe court of Admiralty, made acharge up- 
on the cargo : This cargo cannot be infured upon the ev^t 
of tji^ Jbij>*s arrival at her port of deftinationj for thi§, as 
to the {hip, is a mere wager ; and as to the cargo, the 
underwriters arc not liable to any peril to which it is 
cxpofed. 
Money It ex- Thus: — Goods were infured on board the Entanue!^ 

iicnded in rc« -^ 

ciMming a cargo ^ at and from Falmouth to MarfeilleSf warranted a Da», 

' Suedlhfp'"^" "^i^ ftiip.'— On the policy was this memorandum:— 
which u made a <c fhc following infurancc is declared to be on money 

charge upon the , , ' ■ j'* 

cargo. This '^ expended for reclaiming the fliip and cargo, valued at 
ulTthlca^go,'* "the fum which fliall be declared hereafter. The loft 

Vpwi the event 
\ of x\\cjkif*i ar- 

vivala- her port 
of deliinacion. 
The Ikip being 
•gain cape ured 
Mid rcftorcd up- ^ ^ 

on appeal, reiin- but not of thtfiip. Thc fhip had failed originally with 
2gc fi^Jredrand ^^ c^^go from Riga on a voyage to Marfdlles^ was^capr 
— Tr''"r'*'''be ^^^^^ ^y ^^ ^f^g^y^ privateer^ and condemned.— Thp 
angonthe^oajiy fcntcncc of condemnation was afterwaxd& reverfed, thf 
ancc ^ing"upon p^izc being provcd to be a neutral Jbip ; but the expences 
iiK>/i arrival, ^^y^ ordered by the Admiralty to be a charge upon the 

cargQ^ 



<* to be paid in cafe thc fliip does not arrive at Marfcille^^ 
** and without farther proof of intcreft than diis policy \ 
*' warranted free from average, and without benefit q\ 
" falvage." — ^The Infured were proprietors of the cargQ^ 
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cai^. The plaixxtifPs agents paid tbefe expences amoWt* » f wager, and 



void. 



ing to 1031 K 148., ftnd immediately procured the above^ 
iirfurancc to l>c effcacd. In FAruarj 1781,* the (hJp ^^^^I'^X 
failed from Falmouth j with the orginal cargo on boards 304. 
in the profecution of her voyage to MarfeilleSi but was 
captured by a Spanijb fliip, and carried into Ceuta^ where 
flie waa again condemned. An appeal wa$ brought, • and 
the cargo, being of a periihable nature, was ordered to 
be fold, and the proceeds brought into court, to wait>the 
event of the fuit. In May 1783 the Ihip waa reftored by 
fentence of the court of appeal. After dedu<%pg the ex- 
penceofprofecutingthe appeal in Spam^ thefurplus, amount* 
ing to no more dian twenty -fix rix dollars^ was paid to the 
owners. As foon as the fhip was liberated, ihe failed from 
Ceuta to Malaga to refit, and having there made the necef^ « 
afy repairs, (he failed for Bremen^ and in that voyage was 
loft. — ^The cargo hadbeen infured ztBremert, forthe original 
voyage from Riga to Mar/eilles, and the amount of that 
infurance was paid.— In an a^ion on the above poKcy^ 
the lofs'was averred to be by capture. Oil the trial^ it 
was objc£ted, not only that tlie plaintiiFs could not re* 
cover, as for a lofs by capture (a), but alfb that this ^s 
not an infurable interejl : for if the infurers at Bremen 
were anfwerable for the expences that had been incurred 
in reclaiming the goods^ the prefcnt contraft would 
amount to a double infurance^ and would be confequently 
vpid. — ^The plaintiffs were nonfuited upon thefe objec- 
tions \ and upon a motion to fet afide the nonfuit, the 
court held both objeQions to be well founded. — Lord 
Mansfield faid, — " The intereft on which the plaintiffs 
effe&ed this policy, was money laid out in reclaiming 
the cargo. The event infured was the arrival' of the^i^ 
at Marfeilles. A lofs accrued upon the cargo. The un« 
detwriter is fued, and the lofs is averred to be by capture. 
The fhip was taken by the Spaniards, but afterwards re- 
ftored, Ind in ar condition to purfue her vopge, but was 



(a) As to this point vid. $»/• c. x6, ^ 2^ 

loft 
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\6ft in another voyage. — Thh is a wager policy, and 

juft the (ame afi if the event infured had been the arrival 

of any other ihip at Marfnlles. The plaintiffs were m- 

^efted in the cargo alone \ but the event infured is the 

arrival of the Jbip^ and not of the cargo. There was 

only a temporary capture, and though this, by conftruc- 

tion, is fuch a lofj, as that iui infured upon interejt is 

warranted in abandoning at the time^ if he pleafe \ yet 

^e muft confider what tlie truth of the cafe was between 

thofe parties. Now this was a wager policy, and in fuch 

a cafe, there can be no abandonment. But what alone is 

a fatal objection to the plaintifPs claim is, *that they did 

tipt attempt to purfue the voyage to MarJeilUs^ which 

they might have done. Nor is it any excufc that they 

In wager policies could no longer Control her deflination ; for in wager 

uwm himlc^f'^ policies the infured take upon themfelves to perform all 

to perform ail that the owi>ers could have done in the fame fituationt** 

could iuvrdone, — ^^' J^^ftice Buller faid, — ** The parties who were in- 

terefted in the cargo akne^ infured the Jhtp^ with which 
they had no concern. The goods might have arrived 
iafe, and the ihip have been loft, and then they would 
•have been intitled to recover as for a total Idls; though 
,thcy had fuftained no damage. On the other hand, if 
4he ihip had arrived, and the goods had been loft, they could 
luve recovered nothing, tliough they would have really fuf- 
.tai^ed a damage. The policy, therefore, is not adapted to 
the real truth of the cafe, but is a wager policy, and that 
alone is decifive upon the ground of merits [a). 

The exception in the third fefiion of the ad, relating 
Xo effefts imported from the dominions of Spain and PoT" 
tugalf enables the infured upon that trade, though carried 
on in Britijb fliips, to recover without the proof of any 
intereft, — Therefore where an infurance was made, " Upon 
** any of the packet boats that fhould fail from Lijbon to 



-' (10) ft feems extraordinary that, if this was takrn to be a 
wager policy on the (hip, the couofrl for the plaintiff did not 
avail themfelves of her being, a foretgrrjbip^ to fliew that a po- 
licy without iutcrdl upon her wa;» nut witula ihcilat. 19 G» II. 

c-37- 

w Falmouth^ 
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** Falrmoti, fpr one year, upon any kinds of goods- or Aporicy"w//*- 

« merchandize Tvhatfocrcr: And it was agreed that the lfhfTere/th7H 

«« goods Jhould be valued at the fum infured on fuch pHtkH '*' ^l'^^^*^ "" 

** booty without further proof ef inttrefi than the pdicy / ufyony is good, 

« and to make no return of premium lot w^nt of intereft, J^j^^^i of\hJ 

<* being on bullion or goods." The mfured had aft in- aa. 

tcreft in bullion on board one of the ^Lijbon packets^ DaC^uv,Fn/kp 

whidi was totally loft ttrithiii Ac time mentioned 4 ^*"'- »966» '** 

in the policy* — The court held, that diis ^9 a policy 

of a peculiar fort, and good within the exception of iht 

ftat. 19 G. n. c. 37, $ 3 (a). That it was d mixtd pc^ 

Key, partly a wager policy, and partly an open one|' 

and being a valued policy, and fairly fo, without fraud 

or mifreprefentation, and the lofs having happened, thft 

mfured was entitled to recover as for a total lofs. 

Though the infured has an intereft in the thing in- Arnaatiiiiterefl 
fared, yet if it be fmall in compatifon of the fum in- ^^^ oat of*a»* • 
fured, the obje£l of the contrail will be confidered, Aot ftatute. 
as an indemnity, but as a wager} and its being made in 
the form of a fpecial agreement, will not take it out of 
the ftatute. 

Thus, where an a£Hon was brought by the fifrgeofi An agreement, 
of an EaJ Indiaman, againft a paflenger, upon a fpecial j;}^ot?o^^ 
agreement, << that, in confideration that the plain- iooo/.,iraan> 
tiflF had agreed to pay the defendant adl. af the next paflTg^'iioa/^J, 
port the fliip fliould arrive at, the defendant undertook w » «^ag« »nf»r- 

1 «tfi*/ii«i-i /*. ^T>«i</* *"^^ Within the 

that the ihip ihould fave her palTage to China that feafon \ aa, though the 
and in cafe fhe did not, he Would pay the plaintiff loooL ^^J, on^'b^' 
at the end of one month after .the ihip's arrival in- the ■ 

?i«/«fr."— The defendant paid the aol. into court*— At c!!^,\z^, ' 
the trial it appeared, that the plaintiff had paid the de- 
fendant the 20 1. at the next port \ that the (hip, bem^ 
delayed below Madras^ in confequence of a mifcalcula^ 
tton of fife days in the reckoning, and the monfoons 
fetting in earlier than ufual, ihe loft her pafiage : That 
the plaintiff hzAfome gotfds on board, whidi were Haible 
10 fuffev by the loft of the feafon s That while the mat4 
ter remained doubtful, the plaintiff, by the defire of A« 
captain, would have cancelled the agreement, but th« 
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A valued policf 
19 often only a 
colour fur a wa- 
gcr one« 



But where the 
inlurance if 
meant as an in* 
demnityy and . 
nut a wager, a 
valutd policy it 
noc witsim ihc 

aa. 



^eddaitt pofitivetf r^ufed.— llie jury f euad a >^nii£k 
for the plaintiff, damages 980 L^-^-Upon a n^otibn for a 
new trial, it was contended, on the patt of the -de* 
fendant, that this was a wager infui^ance wilhin die 
faXm ]$ G. IL c. 37, and of this opinion were the 
c^urt» — Lord Mansfield faid,— " The ftatute, under ge- 
neral words, prohibits all contri&s of infurancc by way 
of gaming or nvageringl-^liicxe the plaintiff gave fa 
much ta the defendant, in - confideration that if the 
ihip (bould not fave her paflTage to Chirui, he was to re- 
ceive I cool, on her fafe 'return to i?/i^Z3/ii.-*-This waa> 
dearly wagering; and, if it were allowed, all wager 
pc^cies would be turned into this form, and the a£l be 

entirely defeated." 

In a valued policy, the proper effeft of the .valuation 
is the fixing the amount of the prime coft, in the fame 
manner as if the parties had admitted it at a trial ; but^ 
for every other purpofe, it muft be taken that the value 
was fixed in fuch a manner, as that the infured meant to 
hav^ an indemnity only, and no mote (a)* And though 
diis, when fairly made, is diftmguifliable from a wager 
policy, where the infuted has avowedly no intereft at 
all; yet it too often happens that, under colour of a 
fmall intereft, and in the form of a valued policy, many 
ihfurances which are, in truth, mere wagers, are effe&ed, 
and the beneficial purpofes of the ftat. 19 G. 11. c. 37^ 
thereby evaded. 

iBut though it has been holden that, in the cafe of a va« 
lued policy, tlie infured, to take it out of the ftatute^ 
needs only to prove fome intereft, without (hewing th? 
amount, becaufe that Is admitted by the infurer ; yet, if 
It appear tliat the intereft proved is a mere cover to a 
wager, as that a man who infures for 2060 1. has intereft 
pn board to the value of a cable only ; this would be ^ 
mere evafion, and the contra£i unqueftionably void {i)» 

But where the infuvance is fairly meant as an indeni- 
nity, and there is no ground to believe that it is intended 



(a) Per Lord MamJUld^ 2 Bur, Ii7i, Vld. inf. c. 7. ^ i.— 
f3) PcrLotd Maruficld m LewU v. Ruder, 2 Bur. M7i.iAf. c# 
14. §2, . 
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aa a ^ver tQ a ^^pagfr^ ^a Valued poUcy is not? "mA&n dit 
llajtute. ( and the . coii^U will not enquire very minutely 
whether the yi^uation be very: near the tri^e intereit oif 

the lAfuxed* 

In the cafe of Le Cras v. Hughes^ which has been The prafticcol 

already partic?darJy noticed W. the court of King's Bench fl^S'SJont 

fibers to have earned this indulgence much farther, when valued poiiqr \m^ 

they declared that in cafes where the intereft of the in- J^ote funTin- 

fured is lefs than the fum infured in a valued policy, it fured|upona 

I . n. ' r 11 r f i ,* toU I lofs, though 

IS the conitant ulage, upon a total lojs^ to pay the whole his intereft be 
fum infured ; but, upon a partial lofs^ to confider it as an Y^ ^^^^ ***? ft 
open policy i and. to compute the lofs according to the value thMftat.19G.lk 
of the ^oods on board, — That fuch has been the ufage is ' ^ 
unqueftionably.true, and that it has been fan£tiioned by 
the approbation of great and eminent judges, as in the 
cafe alluded to, is equally true : But how it can be re«> 
conciled with the ^provifions of the flat. 19 G. II. c. 37, 
is not quite fo clear.. That this praftice has a direft ten** 
dency to intereft the infured, if not in procuring fraudu- 
lent lofies, at leaft to endeavour to convert every lofs into 
a total one^ is moft manifeft. In the following cafe this 
dodlrine feems to have been carried ftill farther ; a va^ 
lue being fet in the policy upon a mere contingency. 

An infurance was made, <^ Upon any kind of goods Avalacdpoticf 
and merchandizes, &c. and upon the body of the fliip »" P*'*'^** "- 

ft • ^ rrw • pcfted upon « 

Providence^ at and from Surinam to Quebec. The faid voyage, it boc 

goods' and merchandizes, for fo much as concerns the JJ^" objcA of the 
infured, by agreement are valued at 1000 1. being the pro^ infurance being 
Jiis expecled to arife on the cargo of the above Jhipj in the "'"'^ ' 

event of her fafe arrival at Quebec ; and, in cafe of lofs, ^^•'** ^' ^*''- 
the mfurers agree to pay the lame, without any other iii.b. R. MS. 
voucher tlian the policy.'' — ^The intereft proved at the 
fcrial was the profit^ to the amount of the fum infured, 
T^hich would have arifen to the plaintiff, upon a cargo of 
fnolaffes, he having a ^iitraft with government to fupply 
the army in Canada with fpruce beer. — It was objefted 
. at* the trial, tliat this was a v/nger policy, within the 
ftat. I9 G* il. c. 37. — ^This point being refcrved for the 
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opinioB of ffie court, it was detenmmed in fatovr of tfii£ 

plaintiff.— Lord Marufield^ in ddifcring the opinion of 

the court, faid,— *< On the conftns£):ion of the a&, a 

valued policy is not vmd. Since the aA, it is incunbent 

on Ae plaintiff to prove fime interejt^ but it is. not ne- 

c^flary for him to go into the whok value. The infur^ 

ftnce being on the profits of a cargo {a) belonging to a 

ihan having a contrad to fupply the army, if it had ar« 

rived fafe, the profits were pretty certain. The me^min^ 

of the policy ii^as^ not to evade the ad, but to avoid tbe 

difficulty of going into an exaA accouiit of die quanhmu 

This can not be diftinguiflied from a valued policy, md 

fliexe is no pretence to fay that it wa^ a wagdring one (i) •'* 

So, a valued po- So, whcre the intcreft was declared by the-poKcy tk> 

Uliffion cx*''''Scd ^ ^* ^ commiffion of the pkum'^j as confignee of th6 

aiconfignceora tatgo, valued at 1,5001., Lord Kenyon exptefled avcrf 

wslg«r." ^^ *• ilrong opinion that this was a goodinfurable interelU 

Hint V. Le Mf 
Jk'ier^ at X P. • 

aftar Wl. 1 796. e%. 

jpmta »6S. * 8c«* 3* 

» 

' ' . 0/ Re-in/urance. 

If an infurer df A JPOLICY of infunmcc being once figned, the bif<# 
K^vld from M« dfcrvvriterS arc bound by flie terms of it ; nor can thcf 
fefponfibiiity,iit bc rclcafcd frofti their cotitTad, without the confcnt of 

may re-infure ,•,*.•/»*,./. , 

the lame riik* th^ imured [c). But if an underwriter repent of what 

he has done ; if he be afraid to encounter the riik h6 has 
l^gaged to tun, or find that he has incautioufly engaged 
himfelf to i greater amotint than he may be able to di& 
charge, he may fliift it, or part of* it, from himfclf i6 
bUief inAiters, by caufing a re-it^urame to be iHade oik 
the fame rifle, upoii the beft terms he can, and the nei^ 



{a) The infurance isra% in h^^ on the fii^ end eargPt btt 
declared iti the policy to be on the profits estped^ed up<m the 
lcargo.-i-(3) One principal objeAton to thi« dcterminition il 
ihat, if the cargo (hould happen to come to a falliil^ market^ 
and the goods (hould be fold at prime 00ft, the policy muft appear 
to have been without intercft.— (c) i Emerlgoh, 8. Rocctu^ 
h^ t< n. ia< . « * 

infurcn 



Chap. IV. § 3.3 ReAnJitrance. x 13 

iiifurers %iB be rd^ottfibk to him in cafe of lofs, to ^e 

amount of the rc^itifurance {a). But the new infurers> But the re-in- 

in Aich cafe, arc anfiireTabie to the original underwriter re(^,Jfib?i^o the 

onljr, and not to the original infured, who can have no «ig«n«*infur- 

remedy againft him, in cafe of lofs, even though the the ongioai itf- 

original infurer become infolvcnt; becaufe there is no ^*'^' 

privity of contraA between the original infured and die 

Te-infttTcrB. If, therefore, the original infurer fail, fo 

tl»t the original infured receive only a dividend, however 

finall, die re-infurer can gain nothing by this, but muft 

paj the full amount of the lofs to the original infurer (^). 

AJpBcurator pqfi faBam affecuratumem poteft ft ajftcurari 

facer e ah alto affecuratorei tt tftefecundus ajfecurator tmitmr 

pro ajfeoiraiume faBa it, primoj et ad folvendum omne totum 

quod primus ajfecurator folverity et ifla ficunda ajffecuratio 

'ualet(c). 

Thus (lands the law on this- fubjefl, in moft of the But in ZnflMd^ 
commercial ftates of Europe, But in this country it was c-Vr .^/i rc-in- 
found, about the time when the ftat. 19 G. 11. c. 37 was futanccsarepw 
made, that this mode of infurance, though perfe£tiy mcafeoftbein« 
reafonable, when confined to its proper objcfl:, had been ^^^^^^^ 
perverted from its original ufe, and was employed as a infurtr. 
^ mode of fpeculating in the rife and fall of premiums \^ 
and the legiflature forefeeing that it might be ufed as a 
' colour for wager policies, and a means of evading the 
provifions of that aft, declares, (fcft. 4.) * That it fliall 
• not be lawful to make re-infurance, unlcfs the infurer 
< fliall be infolvent, become bankrupt (^), or die ; in either 
« of which cafes, fuch infurer, his executors, adminif- 



•*<*F< 



[a) Vid. Le Gutdon^ c. 2, art. 19, ao. Valtn^ h. t. art. 
10, p. ^S* Pothier, h. t. n. 96.— (*) Vid. Emtrig. torn, i , p. 248. 
— .(f) Roccui, lu t. n. 12.— {^) By the I9 G. II, c. 32, § 2. 

* When the obligor in any bottomry or refpondeniia bond^ and 

* the infurer in any policy of infurance, becomes bankrupt be- 

* fore any lofs happens, the obligee in fuch bond, and the iii« 
« furcd in fuch policy of infurance, may prove their debts and 
< loflcs under the commii&on, and receive a dividend ; and the 
« bankrupts fliall be difchaiged from fuch debts, in like manner 

* at if the lofs had happened befoie fuch bankroptcieai'— Vid. 

irf* c. l6j % 6, art. 5. 

I ^ tratorSf 
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< trators^ or af&gns, may make re-mfuranG&tp th^ a^mounlr 

< of the fum before by hiiQ infured j provided it b^ CJf- 

< pi^iTcd in the policy to b(? a re-infutancc.* 

This ciaufe <x- This claufc, haying tio words to confine ks op^cation t^^ 
'irlXb"°*aifo ftrips belonging to BriAfh fubjcas, like the firft claiife of 
loiorcigaibips. the a£l} rcftrauuBg infurances^ intertjt mrno.mtet^ (a)yCX-' 

leads to re-infurances made in England on foreign (hipt^ 
e^n Tffhcn they are infured abroad^ This has been fi> 
determined; though Jt is obfervable that the foHowing 
cafe, in which that qneftion was made, was not the fpe- 
cics of re-infurance above de'fcribed, and to which only 
the ftatate refers, but nfecond infuranety efleded on ac- 
count of the original irtfurid {b). 
Therefore a flitp That was the cafc of an infurance made in London, on 
infured at JVf^r- ^ p^„ch vcffcl, wjiich had bcforc been infured at Mar- 

faiiex cannot be ^ - 

again infured fiilles ioT the fame fum, by an infurer there, who, at the 
firA'm"fure?be^' time of fubfcribing the fecond policy, was living and 
iiifoivciit or folvcnt, and who, in fa£i, afterwards paid the fum in- 
' ' fured by him. — Upon tliis cafe the court determined that 

jfndre/,y.FUt' tfac latter policy, was void by the words of the aft; for 
s6i! * though the firft claufe of the a£l, which prohibits in- 

furances, < intereft or no intereft,' is confined to infurances 
^n Britijb jihips, yet the fourth feftion being general, and 
without any fuch reftriftive ciaufe, every re-infurancc in 
Ais country, either by Britijb fubjefts or foreigners oh 
Br'aijh or foreign (hips, is declared void by the ftatutc,unlcfs 
the firft infurer be infolvent, become bankrupt, or die. 
Tvro other kinds There are two other kinds of re-infurance; the c^nc 
ofrc-mfurance. ^j^^^ ^j^^ mbxitA infures the folvency of the infurers;^ 

the other, where he makes a. new infurance in confequencc 
of the infohency of -an infurer during the continuance 
of the rifle, 
Infurance of the Th^ infurancc of the folvency of an infutcr is* 
^flrl^? "^^'^^ permitted and praftifed in fome foreign countries (r); 

but it feems never to have been in ufe among usV 
not, perhaps, as has been fuppofed (rf), becaufe the folvency 



• • 1 

{a) Sup. 103.— (^) Vid. inf. II 8. where Lord Mansfield dli- 
tinguiftics a rc-infurancc from a double infuranct.— (r) Vid.. 
Le Guidon, c. 2, art, 20, Ord. of Louis, XIV. h. t. art. .?^|./>r» 
/«, h; t. 65, a Ma^ens, 190, ^i^.^{d) Pari, 280. 

of 
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6f an underwriter is not an infurable intercft, or that 
fuch an jnfurance w.ould be deemed a w^ger ; but, 
more probably, becaufe the infolvency of an infurer feldoni 
happens in England; befidca, a double infurance would bet- 
ter anfwer tlie end propofed. 

f n France^ if an infurer fail during tlie continuance of The pbaice in 
tTie rills:, the infured may mfift on the diflblution of the ^7,^" '" *''''*' 
contraft, unlefs the creditors of the infolvent infur^rj o^winfiiw"*^- 
in order to entitle themfelves to receive the premium, 
(which is rarely paid in that country till after the rilk i^ 
^nded), will give fecurity for the payment of the fun), 
infured, in cafe of lofs. At Marfeilles, (for in Franci 
different practices prevail in diiTerent provinces), the 
infured, in fuch cafe, fues the infolvent infurer till he ob^ 
tains a fentence authorizing him to re-infure at the ex* 
pence of the infolvent. which he may dedua from the 
ftipulated premium, if it be not paid^ and if this b6 
infufficient, then out of the effefts of the infolvent {ay 

s^a. 4. 

Of Double infurancii 

DOUBLE infurailce is where the infured makes twd Hoi*r double iii. 
infurances on the fame riflt, and the farhe intereft It /"""" ^'^•" 

jk-oi- r ' ' r "*ww*w»i., At from' i«-i|i- 

iliflcrs from a re-mfurance in this, that it is made by the ^^^^ 

irifuredj in order that he may be entitled to receive d 

double fatisfaaion in cafe of lofs ; whereas a re-infurancc 

is made by a former Infurer, his executors or affigos, td 

protea himfelf and his cftatc from a rifk to which they 

%rcre liable by the fi«ft infurance. A re-infuranccj ex^ 

ccpt in Ac cafes permitted by the flat* 19 G. H; c. 37, § 4^ 

is abfolutely void; but a double infurarice, though it be Thoiigh it It in 

made with a view to a double fatisfaaion in cafe of lofs, t'^'y^^x^Zt 

and is therefore in nature of a wager, is not void by the **^- *"^ '^* 

law of England. The t^o policies *« confident a, '^^tZf 

toaking but one infurance. TTicy are good to the eiteat IJ^a^ji^S^. 

(«) van, h. t. «rt. »o, p. 6j. ' A/iir, h. t. a. loo. Emmg. 
Imb. i,p.354, * 



t 2 



Il6 J^reji. • c CBopbll? 

t/k^t TBhie of tlie:effed$ put in irkk : Bift.the 'ialiiifeii; 

fliaO not be permiteed to recover a double 

He may fue the underwriters on both the pdlicies^ 

fie cin only recover the real alpoont of his lofs, to wUch 

aU the underwriters (hall contribute in proportion to theit. 

ThofAwfiopw fe?6ral Ihbfcriptions. And therefore, if he {hottldt<m- 

JSTwa^abk tenrhiiafcK with firing only on one of* the policies, the 

proportion fion undervritets on that policy may recover a rateable cooi^ 

fvire??*' *°" tribution from thofe on tie other {a)^ 

——— This was fo rtded by Lord Mansfield^ in the year r 76J f 

at^M'^y I ^// andit was then agreed to be the courfe of pra&ice» that^ 
4x6. upon a doid>le infurance> though the infured is not end tied 

to two fatisfa^ons \ yet> that in an a£lion upon the firft 



(«} LeQiddon^ ch. 2» art. 16 and i8> ch. 5* art, 3^ laf9^ it 

down that if there be fcveral policies on the fame cargo, thofc 

of prior date (hall be preferred. If there be an ov^r-infu ranee 

in one policy, it (hall not be reduced rateably upon all, but tTie 

latter infurcrs, whether for gain or lofs, (hall withdraw theii- fub- 

fcnptiom, on receiving one half per cent. The Ord. o^ Jmfler- 

dantt art. 20, 25, agrees with the law of Eii^landxn this i that 

all the irifurers, upon fereral poUcIes, (hall participate eqt^dly is 

profit andlofs. — The Ord. of Z^osr/XIV. \u t. art. 23, 24, 25^ 

dedarea that if the fum infured by i3i Jingle policy ^ without fraud* 

es^ceed the value of the goods, the policy ihall be good to the 

extent of their true vahie : and in cafe of lofs, every infurer (hap 

contribute in proportion to his fubfcription, and return the pre- 

uiium upon the furplus. If the Infurance be by fcveral policies, 

aiid the fir ft amount to the value of the goods, it (hall Hand 

alenC) and the underwriters upon the others (hall be difchargcd, 

arid return the premium, fubjcdt to the ufiial dedudlioQ*<^-If the 

iifil policy be not fufficient to cover the full value, the fecQiid- 

(haU arrfwer for the deficiency. — If there be ievcral datc^ to thf 

fcveral fubfcriptions in the fiime policy, each date makes aTepa^ 

rate contradk,* and afcertaiffs the liability of each undefT^^itcr, 

But if fcveral policies have the fame date, they make bat one 

policy ; Vid. yaKn fur art. 24, 5cc. p. 69, Pothieri h. t, n. 77* 

Clelracy'p. 243, Emcrig, torn. 2, p. 1 63. — Vid. ^XioMaL lex mere 

1 f 8, where he lays it down that if the effects be over infured[,tflb 

lofs (hall fall on the firft underwriters, and the red (hall return 

their premium, deducing one half per cent. This, he fays,* is 

£[iunded.ou the cuilom of merchants, whiph in matters of iu&u*- 

ance Is more to be regarded than tlic law. Vid. iaf. <;. 15. ij* i^ttf 1 

•I- •» • > *» 

policy^ 



Gtu(prW.S40 DoiAle-bfurance. 117 

tifm from Ac other infufers. • 1 . '\ •{ 

. '-•'Hie twa foUowBtg'cafc^ wHl alfo fcrvc to (hew LDrf 
jfcfef«j;^/i£5.fcntiment5 more fuUy on Viis fubjc£Lc ^ ' 
-rrFhefirft was a yahted pdiicy on a.flup and .freight^'' jR(v«^i v. Z)«tv<9 
^ntd on goods, as intercft mighr appear, from Ncuifimfii^ ^x^G^in!^"^' 
tmnd to -Demifiicay and from thence to the pcht of dif^ itMwc^kx 
charge in the JTg^ //fi&/. ^The fhip failed from SKjohn^n "*"^'*^* 
on the x^th oiDfctmber 1775, ^^^ ^^ piaintiiF declared as 
for a tota^f'lofs. The defendant underwrote for 200 f« 
^uicd paid into Gourt 1241. This fnm was paid on a fup<^ 
pbfitian, that the underwriters on a former policy fhotild 
bear a (hare of the lofs. The plaintiiF had originally 
infured at Liverpool y on a voyage ** frc)m Ncwfotmdlafid to 
Batiadoes and the Leeward IJlandsy^ with an exception of 
AfhericaH captures ; but the plaintiflF afterwards, for the 
purpofe of fccuring himfelf againft captures, and hav- 
ing altered the courfe of his voyage, made the prefent. 
infurance. — The plaintiff now infifted, that he was en- 
tilled to receive the full amount of his infurance againft 
the /defendant, and not toi any part from the Liverpool 
tttiderwriters, becaufe the voyage now infured was dif- 
ferent from that infured at Liverpool [a). There was 
a yerdift for the plaintiff for his full demand, leaving the 
defendant at liberty to bring an a^ion againjl the Liverpool ' 

underwriter Sy if he thought fit. 

^ Accordingly in the Eafler term following, Davisy who An underwriter 
had been the defendant in the laft aSion, brought an j^i^^^'^f.J^^^n^^ 
^dlion againft tlie pretent defendant, who was an undpr- policy, may fue 
ifmrker upon one of the jL/v^t^/ policies, in order to re- |«*,^lfrheocher 
cover a contribution for the lofs which the prefent plaintiff for contribuci«i. 
hid been obliged to pay. — It was agreed by both parties ^^.^ ^ ^.^^ 
to admit, that on the London policy, (which was the fub- dart, ac N, P. 
|ea of the former adion), 2200 1. were infured: That ^Jy^cAii. 
on the two I./V^«?{?/ policies 1700I. were infured: That ^Mti«* lO*. fup. 
the merchant was interefted to the ampunt of 500 1. oa 



(a) This (ad doet not feem to have been much rtg?ir4ed 
dt;hcr hi this or tUe following cafe. 

13^ the 
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(he {hip> 300 1. on the frei^htj and^i^Qol, on tj^J^f^f^ 
gd: liiat the plaintiff had paid 2Qol. lofa, and 47 1. fpjc 
tfic cofts. The whole intereft was 2200 1., and the wbql^ 
infurance was 3900 L— The queftion was, whether the 
defendant was liable to contribute any thing, and what. 
It was infifted by the counfel for tKe defendant, that tfhQ 
infurance in London was an illegal re^wfurance \ and there- 
fore tlie plaintiff might have made a good defenqe in sm 
/ aftion brought again ft him : And if fo, he could i^pt novr 
recover over^ againft the defendant, in the prefent jaciio9« 

• • _ ■ - - 

- — Lord Mansjield faid, — *< The queftion f^ems to be 

whether the infured hao not two fecugritieiS for the IqIs 

that has happened. If fo, can there be a doubt that he 

may bring hiis aftion againft eitlier ? \t. is like the cafe of 

two fureties ; where, if all the money be recovered againd 

one of them, he may recoyer a proportion from the 

Qther. Then this would bring it to the queftion, whi?- 

ther the fecond infurance is void as a re-ir^urance. B^t 

a reinfiirance is a contraft mad^ by tlie infurer to fecurc 

himfelf ; and this is only a double infurance,^* 

Formerly in ti»o Yet, from the following decifion it will appear, that, in 

Im^rlne!] th^ the cafc of an over-infurancfi that is, where, in a finglepo^^ 

£rft underwriters jj^y^ thcTums fubfcribcd amount tp muph more than the 

citcntofthe valuc of the e£Fe£ts infured, the firft underwriters ou 

d? h*"** d*^ '^^^^ the policy were formerly holden to be airfwferabk, to thcj 

extent of the lofs, and the fubfequent ones difch^irged* 
The j4friean T^ an aflion brought on a policy on goods, the de- 

Compj^y V. Bu//y fendant pleaded a cu/lom of mercbantsy — " That where a 
u/T^.TjS?*' policy is fubfcribed.by a number of underwi^ters, and 

the goods arc not equal in value to the fums f^bicribed, 
the- underwriters, in cafe of lofs, Ihall be liable in the 
order in whiph they fubfcribe; and that the i^emaining 
underwriters fhall be exonerated from all rcfponfibiUty, 
and return the premium, deducing one half per^ cent^^ 
The plaintiff replied that this was fp, if none were m* 
Jblvcnt, and traverfed the cuftom as pleaded. — It is ftatccj 
that at the trial the cuftom w^s proved plainly and fuUy^ 
♦*/j>_fl// the Exchange i^' and the comt held the cuftoti^ X^^^ 
fonable, and judgment was given for the defendant. 

It appears from the argument of this cafe, dia^ ftitl^, 
^nfurances are made when a merchant does tiot know 
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'wiiethfer his faftor Srin fend home any goods^ or how 
mucTu— But 'the cuftom here proved hy dl the Exchange 
'Items no^sr to be forgotten j for at prefent the under- 
writers, upon a policy in which there is an ovet-irtfurance, 
ikrould be held all lijiblc in proportioil to their feveral fub- 
"fctiptions, without any regard to priority of dates. 

Though the fame perfon cannot, upon a double in- ThougKonlya 
furahce of his full intereft, by difFercnt policies, recover tLn can 'i re- 
tnore than one fatisfaftion ; yet, accordincf to the follow- covered on » 

J. i tit r/« «<>"^*« infuranc« 

ing cafe, if the fame perfon be not to have me benefit of by iiie fame pcr- 

both policies in all events, it cannot be deemed a double in- JlJIJfonV^^'io-' 

fnrance ; and different perfons may infurc the fame tiling »*urc the Uiae 

upon diftinft intercfts, to the amount of fuch interefts, rciovef"} e*^fuu 

even to the full value of the thing infurcd, and each may V.'"^ y^.^^'* 

,., ^ ' ' thing infurc J. 

recover to that amount (a). 

JPIeyhohmy a merchant of Petcrjburghy correfpondcd ^t^^Pttsrf^ 
witli Amyarid of London^ to \vhom he was confiJerably fi<icrabiy'in-° 
indebted. Am-jatjd fent a flnp to Peter Ihursh for goods, ^^^^^^ ^""^ • *^»« 

. - 1 n^ « T .r J T J /- J 1^ iM. r corre{poii*icnt ill 

MTiich Meybohm lent, and promiied to lend the bill of LoW^^, flups 

lading by the next poft, but never fent it. Amyofid in- p'Jo^.fc. ^ VcIId 

fured 1400 1. with private underwriters on thefe goods, •'imThcbiiiof 

on or before the a 8th of September. In OBdber he received this, inTurci °" 

a letter from Meftahniy dated the 7th of Septenibery in- »4oo»-onti.ere 

forming him that he (hould fend him goods as per invoice, wards A. in- 

anddcfiring him to infure;and pool, were infured in [;i'"4?fhTpJ^d 

confcquencc. The two infurances, therefore, amounted to »«><*« ^r /^»- 

^3001. on goods. After fending this letter, ' Meybohm in- \\^ ro inWc** 

dorfedthe bills of lading to one Tamefay who fent* them ^^^ "ciniure* 

indoffedto UJ/Aj^, * his correfpondent in -Zcwrfij/r, defiring 2;ooLonihcie. 

him to infutc the tvkole. Uhthoff received the bills of ^"*' '')[*; \ 

'*' . .<ving (nipped 

Jading on the T5th of November y and then infiired ivifli iheg..ods,i>idor- 
Acdefcndants, (the London affurance company),. for 2306!. ludil^to'a a[ 
<^ at and f nun the &iyi»// CO Londouy* acknowledfijingthat ^''''^'A"vA»who 

«... feuds th<*m to 



there had been a former confignment of the goods, ahd hi.a.rrr.pond- 
9n* infurance. thereon, and that both parties were williriiaf *^"\*" Lo-icon, 

^ ^ o with tliredtioni 

(obe lafe. — In the voyage, the ihip and cargo were to- tumuircihe 

^lly- loft. -An a^ion was brought by the plaintiffs, as ]!^c ildingij' 

truftec^of Tamt&9 a0aittft;tlie defendants on their ooUcv« '"'"'^^^ ^^^^- 

and a y^rdici: was found: for the pdamtiff for the WHcvIe fe>ent iofuieis, 

Jfw ipfiireA. by r^ m^^^ fubjca to the opinion bP the Ztcel)ZZ. 

fount' i%pn the above caic»-*.Tlie qneftion wa«, whether ^^rinruuncu 

J _ «>« the fame 

('j; Vid. fup, 80. &ood. by^. 

I 4 the 



Ttefootftatt ^jhe-^biiitiSii^ as tniftees for ^anujk^ ou^ta te^orcr 
thTv^igcZ-c/ Ac' "whftlc, or only half the fuA infiircd-i-Thc eouxt 



A«ii recovrron . ^^^gj^ TTOatmnouflr of Opinion, that the phiiftiff w»' 
wWrfumin- - tttkd to zccover »# nuihoU, — ^Lord Mmsjield dehvered tne 
iwding^T'l^n- <>?«»« ^f the court tb this cffea. — « As between Ac 
furaoce, wkn i|^fus:cr and thc infured, upon the foot of comxnutatiyc 
furaWc*miCTe*. j»ftice Hicrclyi thc infurers were bound to pay thc \gctm 
■ * . fured the whole i for they have received a premium ficwr 
Umd, jiffmr,\ the wbolc rilt. If the infured is to receive but one {atif- 
J?"t" 489, 1 ML fs^ioni natural jufticc fays, that the feveral infurers ffaall^ 
j.all of them, contribute pro rata^ to fatisfy that lofs 
^ againft which they have infured. When a man makes 
.a double infuranceof thc fame thing, by diftindi policies^ 
yet he fhall only receive a fingle fatisfaftion for thc fei^c 
k>fs. And tliis holds, though one or both the policies 
be in the names of other perfons j for the fame perfon;is 
Iftht whole lofs to havc the benefit of both. And if tjie whole ihould 

ftom one^nfurer, ^^ recovered from one, he ought to ftand in tlie place of 
heoiijfhtioftanci, the infurcd, to receive contribution from thc other, wjbo 
the infurcd, to ;^^s equally liable to pay the whole.^ But in this cafe^ if 
rtccivc cnntrii Tatmfz was not to have the benefit of both policies inaU 

btition from 'the J » 1 .* 

'othcri. events, then it never can be'conGdered as a doubk in-r 

^ ... furance. Suppofing, as it has been faid, that by the a^-* 

' dorfement of the bills of lading, Tapufa ftpod io.t|ic 

plac^e oi Mejbobmy in refpe£l of the infurancesj .^t 

^^tfijapi had an intereft of his own, and infured.. i.9Poi« 

on (hip and goods, prior to any dire<3:ions from 4%^4^ 

Bat various p^r- /V^rious perfons may infure various interefts on the :£me 

wfous^Llc^eftj bottom \ as one perfon for goods, another for bottomry, 

<in thef4iDe hot* ;2cc. Hcrc jdwiycnd had a/rVn on thefe goods, a$ a fin^^, 

to v^om a balance was due ; and he had the fok; inteseft 

in, the fhip, which was a part of the things hifured. fie* 

^ •. ^. y. AAs^jhnjand does not admit that the infurance in OBober 

\V' . Y'^ made onacoount of MeyMm: On thc contrary^ he 

.ixififts upon it for his own benefit* But fuppofing AmytUd 

*>.;.,. ^^ made t&e infurance for Miybohm^ merely as his agent, 

>.i.f .. . r: r: jj^f^ cstn then, T^mefit can neither come againft AmyOtt^ 
underwriters, nor gome at his potky : For Jmjaad, iixo 
4tt6^99^ Mfyifibrnj hskB pofleffioa-c^ tk6-poIi€y,-aii4 ap- 
pears to hate been his creditor .upon the balance of ac- 

whomT balance ^^^ ^^ *^ ^ ^^ * fc^tlcd point, that ^fi^cr t^r 

u due, hju a lien wboM 



^•v • ■ • • • 



' fo kng "i* <*9 rshmn WLbts p^^S^ (a)^ So that Amjtmi^ - w,. hrnd"f!lod" 
-.!rvc» a$ .IttStor tO: AfcjipAusft aai liuiking the infuraaoeon "JJT '***^** •**? 
r'kir ..aecOuat^ is ym mtitled to retain the policy,, ifaaee- 
- iii^^st lien upon it, wbife it is in inspofleffioin, fcrthe.ba- 
' 'laixc04(kK to \ivcahiyai,Me^bnu^^hxA Tamjkxxx^ \d?ft 
» :f aid this bafamce, before he could hare gotten k^^mf's • ^ . . 
policy out of his hands; and confequeiiily he '\v%s far 
irom' being intitled to it as a c^ui quetrufty abfolutely and 
. 4siitirely>— But even if this were dQubtfui, yet Tmiiifx fttfbuidferm 

• infuted under the exprefs declaration of his fufpicbn that wrtier"who in- 
(herc might have been a former infuranee upon the ^(ScAs fuieswithnotio* 
by fome other perfod; but defired to infure the wh^le furance, (haU b^ 
for his own fecurity ; and to this t^ic defendants agf6«d, w^dVioaT 
and took the whole premium. It would thctfeforebe 

neither juft or reafonable, that Tatnejz' (hould recover 
only half his lofs from the defendants,' and be tunied ' 
round for the other half to the uncertain event of a long • 
«id cxpenfive litigation. Tamefz^ therefore, has a right 
to recover the whole lofs from the defendahts. For Diftin^ioni-. 
though here be two infurances, yet it is not a double t ween two in-- 
infurance. A double infurance is, where a full value of fg^^t intercfti^ 
tatereft is infured on different policies by the fame man* V^ * ^^^ 
"Tw<>pcrfons may infure different interefts, in the fame 

* diing, each for the whole value. TameJhiiB entitled to re- 
f ehre the whole from the defendants, whatever ihali become 
of Arnyand's policy j and- they will have a* right, tin cafe 

*he can claim any thing under AmyaniPs policy,' to ftabdfn • 
Inr place, for a^ contribution to be paid< by the other Un- . 
dern^iters. . Therefore, upon thefe gtounds^ in every lig&t • ♦ 
^itt which' &e cafe can be put, we are all eleaarlyoF^opi- 

♦ xoon, ithat the rerdift is rrght^r tbe^ luholek^*- .:;<'•• -it x. 

\ T6 enable the defendant, in an adioo on^^.fo&^i ^ A defendant 
^tfifcover whether there be a double infurance, he mmi f««d on a p#iicy 

/tin A^ TT <» may oDitge tM 

:rby..the authockyiof the -fiat. 19 & ILc«37>.§ ^i^-tnll f^ainriff to d«- 
Upc^ the plaintiff to* declare in writing, what.fumfcJie hehat iofttred 
"^Innrvinluriidjiuvtibeo. whole, .and how. nluch he.has jbof* iatiwvM«» 
^wQd:i^n%otl«>Jhry <N^ r^/f(/mf/A< • -:^ , ■ " -^ • ^^^ 

4^-^;\*:s\ e;» .'« '!» iiuo-^ h;3ljj. ] « i.o** CHAP 
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by the voyage 
IB iafurance. 
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Of the V<fjage, 

EJ AVIN6 jfliewn who may be ptrties to this contiaA^ 
what may be* the fubjed matter of it| and what t»- 
tereft the infiircd nrnft have therein, we now proceed t^ 
n^/iixty upon what vvytgt an infufance. may be legaUy 
^made. 

By li^ voyage, is here meant, the paflSige of » {bSf 
upon the feaa, from one port to another, or to fevcfal port». 
The voyage^ with reference to the legality of it, is fomc- 
^mea Coalbunded with the traffic in which the ihip is 
engaged; and is frequently £aid to be illegal, only'be* 
caufe the tnde is fo {a). But a voyage may be pcrfedly 
lawful, and yet the tranfport of certain goods on board 
the {hip may be prohibited ; ot the voyage may be 
illegal, though the traniport of the goods be lawful. 
It has therefore been- thought proper to diftinguiih the 
voyage from the commerce carried on by it, widi refer- 
ence to the legality or illegality of each; and as the 
ibbjed of infurances upon illegal' commerce has boeft 
already confidered in its proper place (3), it will be our 
principal' bufinefs in the prefent chapter to fbew, what 
voyagjcs are, in themfelves, unlawful; and in what re* 
t^6t the illegality of a vcpge afie^ infurances upon the 
ihip« or the goods on board. 

' Upon thi$ fubjcd, as upon that of illegal commerce^ 
it may be laid down as a general rule, that no infurancc 
can be legally made upon any voyage undertaken contrary 
to the laws of this kingdom, or to thofe of its dependent 
cies, or to the law of j:iations. And it is immateiia( 
whether the infurer was or was not informed, that the 
voyaiige was illegal. The law would be inconfiftent with 



fn) When the c d ntraft is-Toid on aeceuat of the illegality of 
the commerce^ vid< W di« 3, 4 I, a, 3,4, K.^t) Vid. fup, 

jtfelf, 



j^lfy were it to kod its aid to enforce lbs perfonmnec 
4^ a contra£l> made in contravention of the hw (a). 

Therefore an infurance upon any ibip or g«oda, f6r a An infuranct 
yqyage undcrtiken contrary to the laws made for the uSdcrukcrdTn. 
ancoqraffement and prote^lioa of the Briti/b navigation '"T <o ^^ ">: 

- . •/- o vig;ition laiifBi it 

sisid commerce, would be void. void. 

The iaws made for fecnring to the ImSa company ^ ^^ ,7 ^^ be upon 
monopoly of the trade to the E^ IndUs. prol^it the » voyage prohu 
Alps of any other Britijb fubje&s from faiting beyond made for the 
dke Gape of Good Hopi, without a licenfc from At com- fhTrntn'opJof 
pany^ and alfo prohibit the es^portation of the goods q£ ^^^ ^"A vtdt^ 
JSritiJb fubjeds, in foreign Ihipa, to the Ea/t ludUs. '^''^^^^' 
J^ny. infurance, •therefore, of any fbip or goods, for a n^ 

voyage undertaken in contravention of thefe laws, i$ 
void. — Indeed the cxclufive trade of the company is fo 
interwoven with the general intcrefts of the ftate, that 
it is not now to be confidcred fo much the private right 
of a corporation, as a great national concern, the in« 
fringement of which is a public mifchief, and a public 
iWTong, and as fuch, is prohibited by- the common 
>aw(i). 

In treating on the fubjcA of infuranccs on ittcgal Though the /i^ 
commerce, it has been (hewn (c) that though, fince the ""l'"' ^[S^r^^ 

A J TJ'J' TTT r> t* m» 9 « 10 ^. III. 

Itat. 9 and lo ffs III, c. 52, many acts of parliament c. 44, have been 
fcavc been made, from time to time, fince that ftatute, for '^^,u'lc, 5»1 
the regulation of the Eafi India trade, and for the more y*^ a policy o» 
effedually fecurmg the monopoly of that trade to the ukeJYn contral 
company, yet that a£t has never been wholly put an end Ja -'^ygil*^*' 
^ And though fuch parts <^ it as inflided penaltieSi 
&c. have been repealed by the ftat. 33 G. IIL c. 52 ; and '. 

though this laft zQt has provided that no ads, or. parts of 
a£k6, thereby repealed, ihall be pleaded or fet up in ba^ 
pt any a£lion, &c.s yet it is competent to the underwri- 
ters who have fubfcribcd a policy on a (hip trading to die 
JBafl Indies in contravention of the ftat. 9 and 10 ft^* "^^ 

K " ■ ■- ■ . » y ■ I ■ 1 I ' ■■ f "*iw^— .—»■■— i^iy. 

{a) VId. Bjnh, quaft. jur. pub. life, i, c, aj. Rocwu h* t, 
p. 21, feems to entertain a contrary opinion.-— ^^^ Vid. C«in« 
^n V. Jfiderjon^ 1 Bof, apd Ptd. ^Jt*-^(cJ Sup. c. ^, § i^ a. " 
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an adiDn cm iadi policy.- ^'^Thid was^deteimined' iti'th^^ 

ca^aSttCamdm t» L^^pftfoy^n already cited ^on ihe firiijdfb 

of illegaLcommeice (a).* It needs fearcely to be addcdy 

that the fame principk upon which the iofurance in th«t c»ie 

was held to.be void, is equally applicable t9 aa^ in£urtAco 

vpon a vc»^^^..uadertaken' in contravention of -the ia\ts 

above referred to. 

tender the trtaty jgy the treaty between Great Britain, and the Umtei St^es 

^ffi«r/"anito of Anumoy cpncluded in the year 17959 and confinned 

;/?:Jw«f«'" bythe&rt. 37 G. HI: c 97, it U .gt«d.~«. That the dtiu 

JhtdiAy It is not . « zcns of thc United States fliall be received into A^ pcMrm 

tluttradeibouid ^ ^nd harbours of the Sritijb territories in the Eafi InJin^ 

kctwe^^^^. 1 anji may freely cany on trade between the faid-tenito^ 

riea and luA's < ries and tlie Utiited Staies, in all articles of which the 

be orrrieil ^"^ * exportation or importation to or from die faid territories 

^'rcmitwfly^ hf € fljall HOt bc entirely piohibited/-rJt then. adds iercra) 

fM^^. ^ regulations under which this trade may bc carried, ot^ »nc 

of which is, — ^ That the vefTeb of the United SiatA 

« ih^U npt carry on any part of the coafting (;:ade pf d)^ 

' faid territories *, but vefTels going with dieir prigi|ial 

< cargoes from one port of difcharge to anocfacr, are not 

* to be confidered as carrying on the coafiiing tradf/r-« 

From the foUo^Kang cafe it will appear, that, under this 

treaty, it is not neceiTary that this trade Ihould be caKnj64 

on from America to the Briti/b fettlemept^ in the Ea/i 

Indies direB\ but thaj it may be carried on circwtoufy^S^J 

the way of Europe^ 

An ^mericM Three infuranccs were made ; liitjirjl, on the i^ik ot 

Clip, the proper- Felruaty 1 706, averred to be for the ufe of one 7«*«t 

both Britijh Coliet, upon tlic Atnericafi fliip Argqnaitt^ and cargOj ." At 

K?uiSH«d ":Vnd {x(im,S^rdeaux to Madeira and the £aj Indies^ 

laAuuricai (B. » aiid^JTrom. th<;nce to America, with libeitY to. touj^.ki 

vho was cap. ' « ftay, an^.tra^de, at all ports and plaices wh^fcfoevciv. on 

ctiJhn Lnn"?' ',' h ^^r^a^d ^^ homeward voyage^/' The/^W, .on 

depcndencO» flje 28th c^f May 1 796, for the ufe of CoUet, pi\ t^c^ fjiipe, 

with e^cawTtf (hilp and gopdsj «/ At and from Bourdeavx to.,th^. ^^ 

goods, there dif- 

pofcs of them, !» . ' ■ itllfi f' ^ ."" ' ^i ' * ' ■ M"*'. "*' > ■■ i j i ' > '• tW i-^ il i i inn »i j li n > iun >' 
•ndpurchafes ! • n • ? • 

goodsforM-, i.l!;J3ir V^ «'.'.! fiVVTd: fui). Vff, ' ' ^ ' "'^ ""^^' 

then fails to :\*\ * . . ^ •'« 

Jlf-d^/V«, whem i*"^*'^*' tt ///Jk'JV 

Ibe taicei in the 



«!(*/;iriicii:afntIrlibert7d^lDucht caB» andtntdeat allports, remainder of her 

._-,^ „ i^> ^ cargo, confriling 

^-1)1306% or iiiaiia& wiiatfoever, as well at the Cafi if ofEng/ijiMd 
^iSM Bfe, 38 on thU and the othet fide of itv JWtil ha JS?^' 
«*aftifah at her port of difdiarffe inAwra//*' This pou procecdi on her 

* o o r voyage to the 

liey> by ft memor^dom, was declared to be ^<>ti wined ^r///^ fettle- 
smd bandied, warranted neutral. The third, on the 15th '^Z^liJ^'fxi! 
of Au^Ji 1796* on account of CoWw and one Anfhwij ceofeforthcihip 
Butler, on goods, warranted American, on board the fatne Xhis^gYie^^ 
fcipi'*< At and from Madeira to her laft port rf dif- W»«*» •"<* ^^»»«» 

*' ^ . * ^ infurMceoatt . 

^'charge in India, with liberty to touch, ftay, and trade It valid; tkougb 

1^ all ports, places, and iflands, as well at the Cape ofQmi ^^et betweea \ 

^ Jfy>e,VLS on this and the other fide of it/' — In an a&ion -^*«r/«and Im^ 

on all thefe three policies, the plaintiff* declared as for a ts farasfciatod 

total lofs on each, ift, by feizure and detention by the ^^J^fthuwi^ 

Ring's officers', and adly, by the perils of Ae fea.— The *t^radinfffrona 

count upon the third policy dated the goods to have been indiof wkhMit'* 

Ihipped tst Madeira on the ift of June 179^.— Upon the l^wawa, 

triil of this caufe, the jury found a fpecial verdid, which *•". * ^'"^ 

ftated in fubftance, — " That theibip was the joint property " ^ ^ 

of Collet and Butler,- that Colleton the ^ffthof July 1795, mffinv. M^- 

filled in the fliip as mailer, from Philadelphia, with a cargo /'" ' 

ofcorh andilour,for France, with a view of proceeding from 

thence, -with tbejbip, after the difpofal of her cargo, to Ma-. 

deira and the £aft Indies, and from thence bach to the United. 

States : That before the fhip's departure from PhUadeU 

p%ia, Gutter wrote to Collet, and, by way of alEfting him 

io form a right judgment how toa£l, propofed three plans 

as probable to be accompliflied. Firft, after hb arrival 

in France, to get a freight to the IJle of France, to go from 

thence to Bombaf, and to employ the (hip iu the country 

commerce between India and China, until (he had gained 

ftifficient to make a complete inveftment in CJnna for 

America. Secondly, to go from France to London, and . 

there get a freight for the company's fettlements In InJia^ 

and then to purfue the fan^e courfe of trade, or to tal^e ' 

a freight dire A from Bengal for America, for Uamhurgh, 

or other neutral ports. Thirdly, to gain a credit in Zon- «^ ., , 

J$n, and go out -to Bombay or Bengal, with a complete 

inrcftqient on their own accooi^i to obtain t frdgbt ta . \ 



1 26 Of the Vdyagt. \l&ciifi\. 

CUnm, mi v± htiffk to bring a ca¥^6 ftfom fhehte, 6^^ 
^Stngatf back to AiHerica 6t Prance: iTiat Coilet arrivcif 
wtfli das Ihip at Brefif afid there fold the flour, then pro- 
ceeded ^ BourdtttuXf '^httt he fold the reft of the cargd^ 
and dicre ptirch^d ihi goods mentioned in the fecdYld 
|M>Hcyi and loaded them on his own account on boarct 
the Slip, which, with the cirgo, wete there in fafety otf 
Ac 1ft df May 1796.— That whilft the fhip was at Bour^ 
diiiUXi Collet camii to London^ and having obtained a cr^-* 
• dk with Wi/Jitr (the plaifitiff,) who, with his riioney, or 
JiSfion hh credit, pctrchstfed, on account of CoHei and 
Butler j Britt/b goods, beitig the goods mentioned in die 
third policy ; and which wef e fliipped at London, on the 
, accoimt and rifk of Coilef and Butler, on board thrccf 
American (hips, and conveyed to Madeira, for the pur- 
pofc of being there put on board the Argonaut, and of 
being carried therein, together with the goods (hipped at 
Bcfurdedux, from Madeira to the Britijb territories in th^ 
Jtj/f Indies, and tlicre traded with. That the Argonaut 
(tiled to Madeira, where ihe took thofc goods on board, 
tbgetfaet "With fomc Portuguefe yfmcs, for the purpo/e ofprth 
ending toith her ivhole cargo to the Britifli territories in the 
Ettft th£es, and q£ tradings with them there j neither 
Cdkt at die fhip being licenfed by the Ea/l India company , 
to fail ot tfracfe there. That the fliip having failed from 
Madeird iot Utit £a/l Indits, was, with her cargo, on the 
2?d of Augujl 1J^6, at Symorfi Bay, near the Cape oj 
QoodHopi, fcizcd and detained by the Englijb Admiral,, 
on* fufpicion of bcmg an illicit trader. That both But2e^* 
and CtiHet were ilatural bom Briti/b fubjefts, , and both 
Uteome citizens of the United States, and domiciled ther/ej 
the fbtmcr before, the latter after, the declaration of in«* 
dtp^ndfehCe. That on tlie idth of February 1793, ^^^ 
ufual proclamation at the beginning of every war waa 
pUblilAed hete, forbidding all mariners, &c. natural bom . 
fubjefts of this country, entering or continuing in thft 
fervfce of forei^ flateS} of ferviijg in any foreign veflel,- 
without the Eing*s licenfe ; and that Colkt had not ob^ 
Idfied any fuch licenfe : That the plainttfi> who was a BrUiJb 

fubjedt^ 
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' {nhj€&, refidefit at London^ knew that the Argmaut wa9 
deftined for the Britijh territories in the Et^ Indies, and 
that the goods* were intended to be carried thither {or the 
purpofes of trade therein/'*— Upon this cafe, it was ob* 
ytSicd, on the part of the defendant, i. That, vnder the 
13th article of the treaty^ the circuitous cmmur^y which 
was the fubje^ o£ the infurances, was not permi{Iible,| 
that article only allowing of a dire^ inUrecurfi betweea 
the United States and the Briiijb fettlements in India: 
which was plainly indicated by the word between, 2. That» 
by the 14th article, the trade between America and the 
King's dominions in JSurope, is to be fubje£t to the laws of 
the refpe£kive countries ; and by the prior «xifting lauwa 
of Great Britain, all perfons, as well foreigners as na* 
tivesy excepting the Ea/f India company, are prohibited, 
from tfrading from Great. Britain to the Eqfi Indies', and 
that as the Argonaut was to take in goods at Madeiras^ 
fent from Great Britain, to be carried to the Briti/b fet- 
fetlements in India, this was, in tScSt, a trading from 
Great Britain to the Eq/i Indies, to which the American 
treaty only afforded a fraudulent cplour. 3. That, ai- 
mitting fuch a circuitous vopge from America to India^ 
by the way of Europe, to be warranted by the treaty,^ 
(till this voyage, undertaken with that view, being com** ^ 
menced before the ratifications of the treaty were es^ 
changed (a), was illegal; and no part of an illegal voy- 
age can be infured : But, if it fhould be confidered only, 
as a voyage from Bourdeaux, and fo commencing after the 
ratification of the treaty, then it would not be within 
the 13 th article, as not being a trading between America. 
and the E^ Indies, in any fenfe* 4, Thati as ColIeL 
was bom under the ELing's allegiance, and not being. » 
citizen of the United States at the time of the declara- 
tbni of their independence, he could only be confidered. 
as a Britj/b fubje£l ; and as fuch, incapacitated by the 
navigation ad, ftat. iz C. II. c. 18, from being mailer 
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(a) This, by the aSth • article, wis the period of its com- 
mencement. 
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A ns^rur.^! bom 
fubjea of G***t 
Britain may bc- 
eonie 4 citizen 
of the United 
Stmtrt of ^nU" 
rkn for the pur* 
pufeiof coiD- 
merce, and (hall 
W entitled to 
all the advan- 
lagf • oi an ^«/- 
wiciui under this 
treaty; and his 
coming to this 
country for a 
temporary pur- 
pofe does not 
^prive him of 
Aofe advaata* 



^ ait Ammoan ▼eflU, and prohibited by the afts for n^. 
gnbting the trade to the E^ JMiu from tnuiing tbithor, 
except under the Mrdets, or by die H0enib0f.the.G9f j&n&r 
company. — Butthecourty upon great confideratioiit orcr- 
nikd all thtfe objeJHonsy and determined that the piain* 
tiff was entitled to recover. — Lord Kenjon, in delivering 
their opinion, faid,-— **< Three objedions have been raided 
on the part of the defendant. I will dtfpofe of that firft 
which was laft in argument^ namely, That Collet, the 
captain and part-owner of the flrip, was zn En^i/bman 
by birth, and was not, therefore, a citizen of Amirica^ 
within the meaning of the treaty between this country 
and America. On a former day we intimated our opimon 
that there was not much weight in this objedion ; and 
after confideration, we are clearly of opinion that there 
is none. Collet is a citizen of this country by birth, fo 
that he cannot throw off* his allegiance to it : He is alfo 
a citizen of America^ for the purpofes of commerce, 
having been adopted as a citizen of that country; and 
his being a natural bom fubjeA here, cannot deprive lum 
of the advantages of being a citizen of that country. 
The next objedion arifes on the con(tru£lion of the 
X3th article of the treaty {a). It was contended, that on 
the true meaning of that article, the intercourfe between 
America and the Eq/l Indies muft be immediate and direA t 
But, on the fulleft confideration that we can give this 
cafe, comparing this with the other articles of the treaty, 
we are alfo of opinion that this obje<2ion is unfounded. 
That the party infured might have come from America to 
other countries in Europe, might have bought goods, car- 
ried them back to America, and from thence to the Eaft 
Indies, feemed to be admitted. Then, in point of reafon, 
why may not that which may be done indireftly, be done 
direAIy (h), and on the fair conftniflion of the words 

of 



(a) This obje6(ion was the firft made. — (^) Perhaps, in an* 
fwer to this qucftion, it might be fuppofed that the Sntjft gcH 
vemment, knowing the difadvantage with which the Americans 
muft carry European commodities diredly from Ainerka to It^ 



mik Tbe mmMng ek^&ian. is^ A^te the wyage^ iask^ ^ ,„ /^^^^^ ./ 
fvcai wauB z part d^ a voyacn, the Mthek^^ iR^iklly 6i&^ vQf:*gc be, in 
pofiag it tou be«B& mtagial i^ofage^ wa* net legal in i«r. gai m hs com- 
iMq)tiGn; and tk*, i* • tfcw be ^y ihfemity ia Tmj ."^^l^^rc^bc 
piM oi sa sMflMil voyaodi the- wbetoi f(MP ikk tmrpofis) '^s^'iy cffcdica 
beeoiQC^ dicgai(M»), , Bm tlit^j avgiiment » too yenneav it, thuugu fucK 
a» applied to tki^ cafew Before ib» oommenecment of f,fcl}/^J^J„" ^i,. 
tliie veyage, tkere wa» a: rumenr) that a treaty between ^^i^ 
tW two ceuntries was m agitation, and Ah perfoacame 
to JStJgAmd^ pvokiWy with a i^ew- of carrying on t&e voy- 
age 1*0 ithe JSa/i htdht ttnder tkc treaty. Hbwereiy in- 
cieci^ng this- eafb> we muft Ibok to. the fkds difelofed in 
th<^ fpecio^ ve7d4£l» New it is- not- there ftated> that the 
cont }ntta ti<m of the voyage to the .Briti/b ftttkments in 
the Stxft Indies J was the voyage that was at all event*^ 
to be performed, when the voyage began in American, 
Ver thoiiigh (Klferent phans had' been Aiggefted by* Butkr^ 
in hie letter, for the continuation' of tlie voyagCj^ it i^ 
only found by the i]pecial verdi^ tl^t CoU^y when h^ 
&]J[ls4 from Ameri^a^ iQtende4 to go to ^e Ei^ Indief^ 
but without fiiying tq that part which belongs to GreS 
Britain* As far. as re(pe£%ed the Americans^ every other 
part was man liberum ; and though before the treaty, the 
infured could not h^^ise. gpw ta a(i^ of our porta in the 
Eajl Indies^ without being guilty of an infradion of oUSr 
law, he might have gone to any other port in the Eafi 
Indits. Every thing, therefore, in the verdi£t relating t0> 
thefe different plans, though a fair fubje^ of inveftiga-* 
tion and difcuflion, ipay now be laid out of our confi- 
deration ; it not being found, in any part of the fpeciai 
verdict, what prccife voyage the parties had in contem* 



dia, meant that the trade between them and the Brltl/b fettle- 
mcnts in India fhould be immediate and dired, left the Ameri- 
cans, by taking Europe in their way to India f might too cafily 
nval ihc company in the In/fian markets.-— (j) This was the 
tliird objedion made on the paxt of the defcudant, 

X plation 
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plation at the inception of the voyage from America^ 
Then if the voyage infured be not infeded by what "was 
done in America, it was a legal voyage. The (hip ori- 
ginally failed from Philadelphia to Breftj and then to ttouf^ 
deaux, which flic might legally do; and, before (he left 
the latter place, the treaty between this country and Ame^ 
rica was ratified. It then appears, that in May 1796, fhe 
failed to Madeira, where {he took in oth^r goods, ^< for 
** the purpofe of proceeding with the whole cargo to the 
<< Britj/b territories in the Ea/l Indies,'* which then fhc 
ipight well do, under the treaty which had before that 
time been ratified. Then it does not appear that ColUt 
had any intention of going to any of our fettlements in 
the Eafi Indies, until after the ratification of the treaty % 
and, though I admit, that if there had been any infirmity 
in any part of the integral voyage, it would have made the 
whole illegal, fo that the infured could not recover upon 
a policy on any part of it ; yet it not appearing that in 
izQti there was any illegality in any part of this voyage, we 
are of opinion that this objeftion alfo fails." — ^This judg- 
ment was afterwards affirmed upon a writ of error in the 
Exchequer chamber, on which pccafion the opinion of the 
court was delivered by Lord C. J. Eyre on all the points 
of the cafe, in a very able and elaborate judgment (a). 

(a) I Bof. & PuL 430. 
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CHAP. VI. 

Of she Rjjks or Perils againjl which marine ivfurances 

may be made* 

THE perili of the fea^, taken in the largeft fcnfe, com- 
prehend all thofe accidents and misfortunes to which 
fhips and goods at fea are expofed, from caufes which no 
human prudence in the infurcd can prevent or control ; 
qtiodfato contingity et cuivisj quamvis dUtgeniiffimOy P^ffi^ ^on^ 
tingere. 

Though thefe perils are all incident to fea voyages, 
yet we diftinguifli thofe which arife from waves and 
tempefts, rocks and fands, and which are ftriftly fpeak- 
ing, the perils of the feoy from fuch as proceed from 
caufes which may exift when the winds and waves are all 
propitious; fuch as enemies, fire, the unfkilfulnefs or 
jvilful mifcondu£t of the mafter or mariners, &c. 

It is not propofed, in the prefent chapter, to fliew the 
nature and properties of each particular fpecies of rifk, 
' nor to which of them a lofs fliall he referable, becaufe 
this will more properly occur when we come to treat of 
the loffes themfelves. For the prefent, we will confine 
ourfelves to Ihew, 

1. Againft what rifles an infurance may be legally made; 

2. What rifles are within the common policies ; 

3. What arc excluded by the ufual memorandum 5 

4. To what rifles the owners and mafter of the fhip 
are liable ; 

5. What fhall be the commencement, continuance^ and 
end of the rifle ; 

6. Whether the rifle may be changed. 

Sea. I. 

Againft what Rifks marine infurances may he legally 

made. 

INSURANCES may be made againft all the rifles or infurances may 
perils which are incident to fea voyages, fubjed, how- ^^ marine'Skf, 
- , . K 2 ever. 



I 

k 



fuhjcatoeer- cVCT, Co Certain exceptions, founded in public policy^ 

and the intereus of humanity, which require that in 
certain cafes, men ftiaH not be pcFmitted to protcft them- 
felves againft fome particular perils by infurance. 
BuraninfwCT Upon principles of natural juftice, the infurer csfti, irt 

cannot irtakc j^q ^^{^ make himfelf anfwerable for any lofs or damage 
able for ;i Jofs proccmng^ dircmy frcm the fauU of the irqured i ' becaufo no 
fhT^ulroHhr ^^ c^° ^'^^ himfelf to me to be anfwerable for my 

infurcd. faultS {a). 

No infurance In thc tliird chapter of this book, which treats of the 

evcn%!i?nitVh€ fubjcft matter of marine infurances, we have already 
perils of I he fca, (hcwn that infuranccs upon any traffic intended to be 
cwntoJoe. Carried on contrary to thc laws of this kingdom, or thofc 

of its dependencies, or the law of nations, are void; 
and that thc adventurer in fuch traffic cannot be protefled 
by infurance, even againft the ordinary perils of the fca, 
much lefs againft thofe of (bizuKe and confifcadon, which 
^rc always attendant upon fuch illicit commerce, when 
detected. 
The infiininc* of In moft forcign countries, infurances on thc lives of 
the livei of men meil'iire prohibited.-^In France they have always been 

prohibited in * * ' 

Franci. 4«CTned illegal (^), And arc cxprefsly forbidden by the 

ordinance of houis X|V. (r ) ; bec^ufe, fay the tretub 
writers^ it is an offence againft public decency ,( la fet a 
price upon the life of man, particularly the lUe of a 

« 1. i:- 1 freeman, which is above all valuation (</). ' But Clicfe rca« 

But the FrtHck - 

writers hold « fons,* fays PvibuK (e), * do not aj^ly toJlavc^-.-^ifegr^igs^ 
n^uVappV*?o* * Siting art article of coixkmercc, and capable of vafa^ation, 
*c(^ro flavea. ^ thfre 10 00 peaibn why thc liv<?s o( fi^ch pefibns. fiiould 

< not be the fubje^l of infurance*' 

TI;^t« do^ine is evidently contrary to (he Kxjf^ p^o- 
vifions of the loth article of the ordinaiipe abpve ci^^d* 
It is curious, however, to obferve by what tort 9i i^^a- 
foning Vatin attempts to vindicate it. — .* It being peftnltted,* 
fays he, * by the nth article of die fame ordinance, ,to 



{a) Vid. Pot/jier, h. t. h. 6^. — (l) Lc GwJon, ch. i6, 
art. 5.— (r) Tit. dc« afltnaoces^ art. to.^j/) faSfif b. t. «rt. rt>, 
p. 54^ fatiUr^ h, t, n- 27, — [e) Ubi. fup. 

* infure 
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infute Ac pierfens of captives redeemed put of flavery, 
te die amount of their tsmfom i^ainft k'ccepture, or anj^ 
dettth except natural death ; upon their return to their 
iMtiVe ^ounury^ it ha$ become a pi^€iice> by the ap- 
plication of thid atticle to fififmUr cafiy to inffure tKgrQ 
x^fnts-^ ^ght on the ceaft of Gminta^ who are gene^ 
raUy valued ia the policy at fd in<|ch per head ; and in 
fvtchcafe^ the infurer hecomes liable for their lo£i by 
die perils of the fea^ or by deMh; but the cafeof natmril 
demtk k always excepted, conformably to the laft men-^ 
tioned article. By natamt deutb is undevAoody not only 
that which arifes fmm fickne£s> and eommoli difeafes» 
but that alfo which the flavee diemfelYes often ieek in 
Ac moment of defpair ; becaufe tfaefe are accid^ts hap* 
pening itt the c<Hsrfe if nature^ or occafioned by the inherent 
we of the article^ or ibmetimes by the fault of the xhaf<r 
ter^ which, therefore^ ought not to fall on the infurers* 
But it is otherwife, when they are Uled or dirown 
overboard in a revolt \ for |hen, by die Frptcb law, the 
infurer is liable (0). 
So that^ accotding to this teamed author^ the difpofi-i* 
(ion to fuicide f^ natural, in negro flares, and imputable 
to the tfdjerent ^ice <f tie ariick^ and t^Kir death proceed- 
tng from this caufe muft be denned natural death. But 
the killing iheakf xx throwing them oveitoard in a revolt, 
is a lofs incident to this trade^ and a peril within th^ 
policy* 

It is to be i«nented, that with us atfo, the ^infortunate in En^f^>td^ 
tAjcfts of this cruel traffic have been too much confideted ^V;;* f^^^r 
^ mere mefcdiandi0e} and ^ infured upon this trade n>i»ft*^^"^^ 
fbtmerly Fecovet^d> under the common policy, for any 
lofs fuftaitied ih ^ voyage by iht mortality of the flares, 
whether they wtrc thrown over-board, in cafes of fup- 
poTed tt^celQty, or died a natural deathjj or perifted by 
lfce perils of the fpA. Sritifif humanity has long bewailed 
the fuffenngs of thefe unhappy vi^ims. " TUe legiflat^re, 
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{a)\ VoTthf h. t. art. ix. p. ^^, 
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Butnow, hyfta- 
tute, though the 
policy rema ns 
In ihe fame form 
AS before, it 
cannot protcA 
the iufured 
againA lofles oc- 
caiioncd by na- 
tural death, iil 
treatment, 
throwing ovcr<- 
board, or by re- 
Araint of princes 
occa Honed by 
attempts to get 
Slaves by force. 



As where an 
j4friea/t flavc 
Ihip, on her pa f- 
fage to the IVeJi 
Indies, was fo 
retarded by bad 
weather and 
other unavoid- 
able accidents, 
that, from the 
extraordinary 
length of the 
voyage, the pro- 
vifions for the 
flaves.were ex- 
haul} cd, and 
many of them 
died from the 
want ef proper 
food.-— -Though 

the failure of the 



touched by this feiifation^ has intcrpofcd, aiid by -ah 
annual ad, which is made with a view to intirefl die 
perfons concerned in this trade in the prefcrvation of 
the lives^nd health of the flaves, declares^ that though 
the policies on the ihips and goods in this trade ihaU re- 
main in the ufual form, yet that, * Under fuch policies, 
no lofs or damage ihall be recoverable on account of tlie 
mortality of flaves by natural death or ill treatment, oir by 
throwing them over-board on any account whatfoever (u), 
or by lofs or damage by reftraints or detainments of 
kings, princes, people, or inhabitants of Africa^ where 
it ihall be made appear that fuch lofs or damage was 
occafioned through any aggreflion, for the purpofe of 
procuring flaves, and committed by the mafter of fuch 
fhip, or by any perfon commanding any boat, or party 
of men, belonging to fuch (hip, or by any perfon 
afting by the direftion of any fuch mafter or commander 
refpeftively {b)\ 
Upon the conftruftion of thefe ftatutes, it has been 
determined, that if, by unavoidable accidents, the voy- 
age be prolonged beyond the ufual time, whereby a 
fcarcity of provifions enfucs, and a number of flaves pe- 
rifh for want of proper food $ they ftiall be confidercd as 
having died a natural death ; though the original caufs 
of this misfortune may be faid to have arifen from the 
perils of the fea. 

Thus : — An infurance was made on a fliip arid 
goods, ** At and from Liverpool to the coaft of Africa^ 
<' during her ftay and trade there, and from thence to 
" her port and ports of difcharge, falc, and final defti- 
<< natidn in the Weft Indies and America^ &c." — In the 
voyage from Africa to the IFeJl Indies^ the cargo confifted 
chiefly of flaves. — In an a£l;ion on the policy, the plain- 
tiff declared, " That the ihip, with her cargo, after her 
departure from the coaft of Africa^ upon the voyage in- 



{a) Vid. Greji/pn v. Gillfert, Pari, 62. inf. c. 16. §2.— (^) Vid. 
Stat. 30 G. III. c. 33, § 8. 34 G. III. c. 80. § 10, and 39 
G. III. c 80. § 24. 

fured^ 
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fured, and before her arrival at any of her ports of def- wov'^(\on% was 
tinationj was, by tempeftuoos weathepr* and through the periu of the 
the mere perils and dangers of the fea, greatly retarded ^^J ^J^ 
and delayed in her voyage; by reafon whercoft and flavcs was aeon- 

i r ir/f. ri fcquencc of thii; 

from a failure and want ox proper and futncient food yettheflavet 

and fuftenancc for the flaves, occafioned by the {hip 3i*cd*^/hTvtng 

1>eing fp delayed, divers of the faid Haves became dif- died a natural 

tempered and died; and that afterwards the (hip was the meaning of 

loft with the rcfidue of the Haves and the xcft of the l***J°fi"f:, 

c« 33f % '• ana 

cargo." — Upon the trial of this caufe, it appeared incvi- i^G.ill.c.lo. 

dence, that the voyage was from the river Cameroon^ on ' 

the coaft of Africa^ to Grefiada^ that while the (hip was TrtM/nwv. Wo^- 

t n 1 1 r 11 1 /«», 6T. K. 656. 

at Bilbayy on the coaii, there was a ground fwell, by 
reafon of which fhe ftruck feveral times, and was nearly 
Mnrecked; that from thenceforth (he became leaky, her 
rudder was rendered almoft ufelefs, and the veflel unma- 
nageable; that the cargo of (hves was reduced in the 
courfe of the voyage from 168 to 40, by hard(hips oc- 
ca(ioned by the delay of the voyage ; by reafon of which 
the flaves were obliged to be fed on Indian com, which 
was an improper food for them; that all pofBble care 
had been taken to furnilh the (hip, as well with European 
provifions, as 'With fuch as the coaft fumi(hed^ for the 
ufe of the flaves ; but that, iuftead of the ordinary, voy- 
age, which is from fix to nine weeks, they did not ar>- 
rive at Barbadoes till after a voyage of fix months and 
eight days ; and that the captain put into Barbadoe^x ^^' 
Head of Grenada^ which would have been a fail of thirty- 
fix hours longer, by the advice of the o(ficers and crewj 
for the prefervation of the furviving flaves. — ^Mr. Juftice 
Heathy before whom this caUfe was tried at Lancqfter^ 
was of opinion, that the plaintiff was barred by the fta- 
tutes 30 G. IIL c. 33. \ 8. and 34 G. III. c- 80, $ 10 {a)y 
itovci recovering the value of the flaves, they having died 
natural deaths ; but he referved that point for the confi- 
deration of the court. — ^Upon the queftion being moved 
in the court of King's Bench, it ws^s* urged on the part 
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of the plaindfi^ thtt the misfortune had been occafioneA 
b]r the extraordinary and incalculable duration of the 
wojzgt^ arifini; from the perils of the fea ; ia confequence 
of wkici the Haves had been aAually fiarud to deathf 
which could in no fenfe be considered as a naHn-al death ; 
Dor would the plaintiiTs recovery contravene the humane 
intention ot the legiilaturef which was dire&ed againft 
infuraaces to prote£l the owners from loftcs arifing from 
their own negligence and mifeonduft. — But the court 
concurred in opinion with Mr. Juftice Heathy and deter- 
mined that the above flatutes precluded th^ plaintiiT in 
this cafe from recovering for the lofs of the flaves.— 
Lord Kcnjon faid, — ^^ Ko fair doubt caii be raifcd o^ the 
'words of the aft. It prohibits die owners from recover- 
ing upon any infurance, on account of the mortality of 
flaves by natural death. It meant that every, perfon ^o^ 
jng on this voyage, Ihould find his intcrcfl combined with 
liis duty, to take all poffible care that the flaves (hould be 
well fed. A captain, who knows the pofTible length of 
the voyage, does jiot difcharge his duty, if he does not 
take a fuflicicnt quantity of provifions.**— ^Mr. Juftice 
Latvrence faid, — ** I do not know that it was ever decided^ 
that a lofs arifing from die miflake of the captaip, was t9i>e 
deemed a lofs by the perils of the feas. In the. ca(e. of 
Greffhn v. Gilbert (a), where the captain miftobk Jamaica 
for St. Domingo, it Was decided not to be a lofs by the 
perils of the fea. In this cafe, it is impo(5bIe to decldi: 
. that the plaintiff can recover, without faying that fte 
flaves did not die natural ritatHs. If' they had died 6f 
fevers br. other lllnefs 6ctafiotted by the length of the 
voyage, the plaintifF certainly could not have recovered. 
Now the Icttgth of the voyage, tjccafioned the want of 
j>r6vifioni, ind th^ occafitjned the iHntfc of which they 
died : But ^at iS a natural death within the xneaning tS 
flit aft 6f parliament.** 
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Sea. 2. 

What Rijks or Per its are within the common Policies • 

THE words of an Engtt/b policy, which fpecify 'At Thcwordioftb* 
various rilks againft which infuranccs arc ufually made, ?**'^L7hc*^riflt, 
are tbefe : — * Touching the adventures and perils which 

< we the aflurers are coiftented to bear, and do take'a{k)n 

< us in diis TOjage, they afe ^ the feae^ ffwa of Vm, 
' < fire, enemies, pirates, rovers, thieves, jettifons, ktters 

* 6? fftart and cbuhtdr-matt, rurpriials, takings at fea, 
^ atrtfts, ttftraint^ and detainmtrits tyt all kings, ptbitefi, 
^and people, tif whafc natbn, conditibH, Or quality fc^ 
^^tsver; barratry t>f the thitict aiid ttiarintm; and of ^fl 

* other fKlils, lofles, and misfortiines, that hkvt or {bail 

^ come to the hurt, detriment, or damage of the iaid « 
^ goods and merchandizes, aivd fiiip, icc. or ai^y {>art 

< tiiereof, Without {jtejudtce to this itftlrAnte/ 

Soitie foreigh aaihor^ think that, under trords ne^y 
Gmilar, the infurer is not liable for ldtCt$ arifittg bt^m 
l^ufual 6r eitfaordinary ftccid(*hts(a). Bttt tlielW«epk)g 
\rotds, in the latter part of Ae ab6vt datife, feeni t6 
))rfcdude all doubt on this ftlbjeft, in dtit £figKjfi poKtnfeS. 
They fecm t6 bft fuftciently eomptetenEVt tb tdtb»tt 
t^rtry fpcctes of tiflt to which Ihifs ind goods M tt*- 
pof6d from the per ife of ft a Voyages. . 

* MoIhyy{h) indeed, fays, < Alftibft all thofe eurfottt 

* queftions that former ages and the clvUiatts, awbtdldg 
f to the marine law, nay, and the ebiAmon lawyew tod^ 

f htive controverted, AJfe now out of debate, ScaVcc aiif 

< misfortune that can happea> or provifion to be majdf^ 

< but the fame is provided for in the policies that are now 

< ufed ; for they ihfure Againft heaven and earthy ftre^ of 

< weather^ ftonns, enemieS| pirates, rovers, &c^ or whab- 



(a) Rtatu not. 6), j^Mrmi ^rt. J, q« yt, ^ImMi) <&» <»*&' 
. gatkfUt n. 668.— (^) B, a. ch. 7^ J 7. 
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< erar detriment (hall happen or come to the thing in- 
'fured(fl). 

In all the French policies they add the words, < cmnus ou 
inconnus\ or others- of the like import; and the infurer^ 
by exprefs wordsj puts himfelf in the place of the ia* 
fured {b). 



In all policies it 
it ftiputated tkat 
the infuiei fliail 
Aot be liable for 
any parpal lofii 
on certain arti- 
clet« nor above 
certain ratci on 
others 



Sed- 3. 

fFhat Rijis are excluded by the common Memorandum. 

BUT) by the agreement of the parties, the general 
words of the policy may be altered or qualified, and any 
of the riiks may be wholly or in part excluded and the 
infurance may be made only againft fome particular rifksy 
or up to, or beyond, certfiin degrees, or upon particular 
articles. 

In order to confine infurances to that which ought 
to be their only obje£l, namely, an indemnity againft 
real and important lofles, arifmg from the perils of the 
fea; and to obviate difputes refpeding lofies arifing 
from the periihable quality of the goods infured, and aU 
trivial fubjefls of difierence and litigation, it feems to 
be the general law of all maritime ftates, and it is ex- 
prefsly provided by the ordinance of Louis XIV., that the 
infurer (hall not be liable for any average lofs, unleis it 
exceed one per cent (r). Befide this, a claufe has been in* 
troduced into the policies . of moft countries, by which 
it is ftipulated that the infurer (hall not be liable for any 
partial lofs under a given rate per cent. — In England, it 
b now conftantly ftipulated in all policies, that upon 



(^i) Sub nomine pcriculi, de qiiio fit cautio comprehen- 
ditur omnia cafus qui accidit in mari, a tempeftatc, ab faof- 
tibus, pnedoaibus, reprifalii8> ut vocant arreflis allifque modis 
uiitatis et inufitatis (:itra fraudem et culpam contrahenfium, 
aut domini mercium vcl navia. Grot, de jur. Hoi. part. 24.-— « 
(b) Vid. Emerig. vol, I. p. 361. — {c) ViiJ. FaSn, on art. 47.' 
h. t« p. .1^3* 

certaia 
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certain enumerated articles of a quality peculiarly perilh- 
able, the infurer ' (hall not be anfwerable for any partial 
lots whatever ; that, upon certain others, liable to partial 
injuries, but lefs difficult to be preferred at fea, he fhall 
only be liable for partial lofles above Jive per cent j aad 
that, as to all other goods, and alfo the (hip and freight, 
he fliall only be liable for partial loffes above three per cent. 

This ftipulation is made by a memorandum in the ThicdnufewM 
form of a warranty, inferted at the bottom of all EngHJb f^^^^^^to'fetc 
policies. It was firft introduced here about the year thcneccffityof 
1 749 J before which time the infurer was liable for every premium to the 
injury, however fmall, that happened to the tiling in- "*^^j^^*^* 
fured. It was therefore thought better, by fuch a fti- 
pulation, to free him from fmall partial loiTes, than to 
compenfate him for the extraordinary rifle, by adapting 
the premium to the nature of the commodity. This nrnft, 
in fuch cafes, either have rendered the calculation of 
the premium a matter of much nicety, or elfe have made 
the policy too complicated ; a mode of infurince which 
■was the Icfs likely to be adopted here, as the Dutch had be- 
£<ytt tried it, and were afterwards obliged to abandon it {a)» 

But though all our different policies thus provide againft But the infurerit 
trivial demands on account of fmall partial lofles, yet I'^^^'J^' ^^^' 
they all indemnify the infured againft every lofs, however called general 
inconflderable, arifing from any caufe afi«fting the ge- *\o^t%^oczzC\Gntd, 
neral fafety. of the fliip and cargo. Lofles of this fort, ^J t^tfiranding 
being of the nature of general average^ are fo called in 
the . memorandum ; and there is, therefore, annexed to 
each of the provifions above mentioned, an exception of 
general average. In the policies of private infurers, tli^ 
cafe of tii^Jlranding of thejbip is likewife excepted. 

In the common policies, ufed in London by private The form of 
underwriters, the memorandum runs thus : ^^" mcmoran- 

*N. B. Coni(^), fifli, falt(r), fruit, flour and feed, in the policies 

of private ua* 



dcrwricers* 



(«) 3 Bur. 1551. — (^) The term corn com prchcttds every 
fort of grain, and alfo pcafc and beans. Vid. Ma/on v. Skur- 
r/iy, inf. 143,.— (f) The term /«// docs not comprehend y2i///f/r<r. 
Per mifon J. at N. P. after Eaft. 27 G. Ill, in Journu v. Bour^^ 
dieUi Park, iiz. 



are 
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«Wc warranted frcC from tveltigCi MtAi(% general, or 

< the Ihip be fttatided : — Sugar^ tobacco^ heinp^ flak, 

< hides and ikins, are warranted free from a\'erage, under 
^^ve fer dfit. ; and all other goods, alfo the {l)ip- and 

< freight, are warranted free from average, lUider tira 
^ percmL unlcft general, or the (hip be ftranded (« ) '. 

Ba% ir being This form of the memorandum was getKraU)r ufed| 

iriTri^aint^'* ^^ ^^y ^1 private underwriters, but alfo bjr the t\ro 

i«R in the ip> infurance companies, from its fifft introdudion iil 17491^ 

\L whok ]Mi- ^)U the year 1754, when a cafe occurred on a policj on 

tiaj kift, thr ^,p^ where the (hip being ^m/iWM, the infured recovered 

compartici a partial lofs to the amount of about 80 1. per cefif.-^Jj^td 

^H'^^^^ihe ^* J* ^y^^f a^d a fpecial jury, confidering the words^ 

**Ar ^P****^' ^ free from averMgCf wzkfs general^ or the Jbip be Jhtmded* ^ 

' as a condition^ and holding that by the (hip's being 

Camiihns. Lond. ftranded, the infured was let in to prove his whole par* 

in 1754, cited ^lal lofs (*). 

3^ar. 1553. In confequencp of this determmation, the L&f§A9 Af^ 

Jurance company left out of the memoranduin in their po- 
licies, the words * or ibejbip bejtranded j* and the R^jti 
Exchange Affurance foon after adopted tlie fame alteration. 
Private underwriters, however, have continued the me- 
morandum in the old form, probably with a view to ea* 
courage merchants to infure with them, in prefbrei^ce 
to the two infurance companies \ and it muft be owned> 
that cafes may occur where the difierence may be of con* 
fiderable confequenceto the infured^ 

{a) The only material difference between the memoranduin of 
j^rivatt underwriters, and thofe of the two infurance companies 
confifts m the omiSfion of the words * or itk/blp h^firahded^ attd 
thai they iftfert nm amV)ng the articles upon which they will not 
be liable to any partial lo(^ under ftfe per c4nl\ aad omit/bf;^ 
out of the artidet upon Which there flisdl be no partial lof^ under 
three per f^/i/.— Vid. the forms of the different puh'cies in the 
fchedule to the 35 G. III. c. 63. and in the .Appendix, numbers 
I and 2. — {I) There is a note in 2^ag. 385, in which this 
cafe 18 loofely mentioned, at aficirding a tta^n for ftrikmg the 
words, ^^ortbejblphejtranded^'^ out *f ail policies. But t^e 
cafe as cited by Sir FUttber Nort^n^^ «S above, is the only tme 
to be relied on. Vi4 7 T. R. 222. 



Chap. VI. S 3.3 Exclude by tbt Memorandum. X41 

Bo th?^ h<niir€Vff, as it fwf% mudi doubt hu unfw }^^^y queArm* 
a3 to the true m^^mng of the words, ^fv^eftom vo^ag^ words « frek 
\ unUfs g^ntrah or the fi\p h Jlri^nied :' and a different {'^*/^3 
conftruQion having been put on thia clairfc by judges of th« / ^^ /*'> ^ 
higheft eminence, the bcft mode, perhaps, of ihewiag ^'^**'' 
how it i& now underftood, will be to ftgte the various de- 
cifioaa upon it, fubfequent to the above gafe of CmtUhn 
V. Land. AJfurancit in the order pf time in which they 
Qccured. 

In the firft of thefe, which w^s determined in tlie The wotd unhfi 
year 1764, the only point decided by the court was, ^Iw^'^^u txcep- 
that the underwriters were, by the oiemorandum, ex- ''»"» "<*« * ^•*- 
empted from any rcfponfibility for a partial lofs, fuftained 
by a cargo oi com in a ilorm \ tlie (liip not having been 
Jlrandtif and this not being a gettetr^ averagB.^-^Hyxt it 
will appear, diat Lord Mansfield^ in delivering the opi* 
nion of the court, over-rules the decifion of Sir DitdUy 
Rydnr in Cantillon v. London AJfunmc^^ and founds his 
judgment on the ground, that the above words do not 
make a conditmi^ but only an exceptions and that the 
infurer is liable only for partial IpiTes upon corn, Sec. 
urifing from the fhips being fir^ndid^ or of the nature of 
a general average ; but to QO o^er partial lofles« 

The cafe alluded to, was an infurance on a c^rgo of Afhlp^witha 
wheat, ** At and from Lamaftjtr tg Rotterdam^'' — The bav1^g**ro*e't™'ith 
policy was in the ordinary form, and contained this a<Jpnn»^a* 

* ' ' obhgCA lo ruf\ 

claufe ;— " Com and fijh are 'wmrranted free from average^ for the nearcft 
** unlefs general y orthejbip he Jlranied.'' — ^It appeared that wlI^rlTihe incur- 
the Ihip, in her voyage, met with a violent ftorm, by red a confidcr- 

i.-u/t! i.r / r 1. VI i V ^- able cxpence in 

which me was obliged to part fron^ her cable and anchor, rei»irs. On her 
f^ tbefufdy of the pip utid cargo,. W4S greatly damaged, P'*Jf deftL- 
aud obliged to run for the firft port, being Livetpod, to refit, "<>«» '^ ^a* ^o"n<* 
and where fhe incuned a confiderabte expence in refitting, was greativ da- 
That the hatches were not opened while the (hip remained "f"^ nttTdng of 
at Liverpool. That the fliip being refitted, (he proceeded on the nature ot a 
her voyage, and arrived at Rotterdam^ where the wheat ^noxZi(^%i'otk 
was landed, and appeared to have received damage by the ^J.*,^)./ * J^nlJ^^ 
ftorm, to the amount of j61. 19 s» 8d* per f^//.— The be recovered oa 
queftionwas, upon the above claufc> whether this^ oemld th^cwwdsofth* 
be recovered againft Ac infurer.— For the plaintiff, it memorandum 

° , * • do uot mak.e a 

was contended, that the words of the meifiorandum 

amounted 
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tondithn^hvLt amouiited to a condition to be free from av^agc, unlefs, 
tioH. ' in the cafe of a general average^ or the ftranding of the 

,^. ^ fhip: But, if either of thefe events fhould happen, this 

mf/on V.Smith, ^ * ,_, , , 1 . r ,. 

3A#f.i55o. warranty was diichargcd; and as an authority for this, 

the caufe of Cantillon v. London AJfurance {a)y was relied 
on- — On the other fide, it was infifted, ' that thefe words 
only made an exception^ to be free from average in ali 
other cafes, but thefe two \ and as neither of them had 
happened, in this inflance, the infured had no claim on 
the infurer. — The court were of this opinion, and gave 
judgment for the defendant. — Lord Mansfieldy in deliver- 
ing the opinion of the court, faid " that an ambiguity 
. arofe in the policy, from its ufing the words average m 
different fenfes ; it being ufed to fignify a conirihtition to a. 
general lojsy and alfo a particular partial lofs ; that, whe- 
ther taken in the one fenfe or the other, it would not 
avail the plaintiffs \ for if it fignified contributiony the in- 
furer was to be free from contributing, unlefs the con- 
tribution were general; if it fignified lofsy then plainly 
the warranty was, that the infurer fhould be free from 
all particular loffes* That the infurer was liable for all 
lofles ariftng from a flranding of the fhip, and where there 
was a general average ; but that all other partial lofies were 
excluded by the terms of the policy. That the word 
unlefs meant the fame as except ; and was not to be con- 
ftrued as a condition, in the fenfe contended for {b) j and 
that the words ^ free from average, unlefs general,' could 
never mean to leave the infurer liable to ^nj particular 
average." 

The next was a nifi prius cafe, before Lord Mansfield, 
in 1780, in which it was proved to be theufage of trade, 
that where the fpccific thing mentioned in the memo- 
randum came to the port of delivery, the memoran-^ 
dum warranted the infurer to be free from any demands 
in refpeft of any damage it might have fuflained, though 
amounting to a total lofs ; and Lord Mansfield told the 

[a) Sup. 140. — (h) Lord Kenyan ia his judgment on the cafe 
of Burnett v. Kenfington, inf. confiders this as an obiter diSunif 
which does not bring conviciLon'to his mind. 

I jury, ' 
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jury, that thi» ufage muft be confidered as forming a part 
of the contra£t. 

That was an infurance made on a cargo oi peafe(a)y a cargo of ^or/i 
«« from London to St. Augu/Hne\''—lLhc peafe arrived at '^'rt"f deite 
the port of deftinationi but fo much damaged in the ^» damaged in 
voyage, that they produced but about one fourth of the ^^IVtthm '"* 
amount of the freight ; which, as the fhip arrived at her ti^an the freight: 
port of difcharge, became due. — ^Thc infured brought Hit haVing bc«i 
an adion to recover as for a total lofs.— The defence was, A'""''^'. »"«* 

' there being no 

that, if the goods mentioned in the memorandum, ar- gf^erai avemge^ 
rived at the market^ though a lofs equivalent to a total lia'bL"^"'" " '^^ 
lofs had happened, the infurer is not liable. — Four or *— - — 
five witneffes, converfant in fettling loffes upon policies, i^/riN-Rlif. 
proved that the ufage was, in fuch cafes, to Itfdj^ the '^"^ ^'^- '^So. 
underwriter difcharged. — ^Lord Man^ldy in hia^Wdrefs 
to the jury, faid, — * This is a queftion of confequeftce, 
and turns upon the general import of the exception. The 
Mritnefles examined have put it on that point, and they 
hold, that if the fpecific thing come to the port of de- 
livery, the underwriter cannot be called upon. Before 
the year 1749 (*), when the policy was general, and 
operated as an indemnity, there was little difference be- 
tween a total and a partial lofs.'— He then ftated the cafe 
of Boyfield v. Brown (f), which, he obfervcd, was prior 

to the memorandum in queftion. He then faid, * But 

the cafes now ftand upon that memorandum, which is 
in very general words: The queftion is, whether the 
ufage has not explained the generality of the words. If 
it has, every man, who contradls under an ufage, does 
it as if the point of ufage were inferted in the contraft 
in terms. The witneffes all fwear it to have been under- 
ftood, that if the fpecific thin^ come to the market, the me- 
morandum warrants the infurer to be free from any demand 
as for a partial lofs.'— The jury found for the defendant. 

Though the cafe of Bojfield v. Brov^n was ie- 
veral years before, and this long after, die introduc- 



{a) Feafey in a former aaion on the fame policy, had been 
holden to be com^ within the meaning of the memorandum.— 
(*) Vid. Sup. 139.— (0 a Str. 1065, inf. c. 13,} 2. 

tion 



^44 Ofiha^Ai [MkK» 

iiw ttf tlid wcmowJimm mla pdkiH of iafunuicQit ji 
is TCiy difficult to reconcile them. I^iedl Idan^M. 

fcem^ iocliEiiccl !£► 4^^^^4i|$ft ihMU by oUermg^ tkat 
hufoffo Ac year 1749, wUbm die policy umi g«ii«nl^ 
tbclye v^ Uttk diife?<mc^ boiwe^n si iQlil aad :| p^rt^at 
lo{k) but dnt, bwe tibeft, dMT ettiea ft«>i « die ;5c«i^^ 
i»Adu(n.~lt ia mi!t» that wharf there i»^ VcH little difimoMi 
hetwecA a toftai and a partial b£i» it \% ^f Gtds impoait^ 
mi«f> ham th« queftion ia 4reide4: IM I^erd Mr^ 
iwfo WW tefy good % fcMfyer Mt h^ aiK»y^ of the c^ar 
ftqmTkPcii ^\Aj Ht n{^% from the pfegockai ; wd iii4^4 
1% a]^|^rs» tb^ lA thi( q%(e Qf A!£^^ ^ ^^-lOf^M^ K«i 
fomnl^ hift JHdgqimil PR ^e ^f%gf «f tr^e^ 2|C^ it Mfas i|t 
^Mei8^ A^nrMys th^ ^>f^r; ijio f^l^ge e9i?l^(^ th# 

firei^uiflif) i^igftt iff d)Rdi»4)^i fr^ 1^ fyins^i^ ^J9A 

the iiJ^d^K^e is ^e I0&, frpr^pi thi9sbiaLofd&ip.v^i7 JHiUy 
'wkvs, thai wh«x^ th^ (d^H^ iatk £bort of the fceig^,. the 
phimiff is Umtb^dtQ have i| ^Q^ifidei^ a;^ a. tol;^! \f^ 

The foUawiog q^is^ vhich <;awe hefoixt thf c^on ftwio 
yQ«^ after the nbovc csiTe oC 4^^^ v<. Slmprof^ vaa dft? 
qidcd u|^A the (aonet prion^iplej^ oi; r^her <;arQ«dl th* 

If twemiciesfor Aa tpfaooc^ >W4 madc ^^QO: flup ao4 gpod«, at »4 

Mrhich the in- (f fi^cfii^ :N^oim(ihind to h^ port of difcharfcc \xk i^rt^ 

ranted to he free <* jv^"— ^t c(Hil»in€4 the yJM, yi q a>Q nn di|ip,. th^ oaro^ 

i^^it *^^ *^- w^^^^^^Wfl^i fi[S« fro^ftJltaBliwUfs g^i«^ 

c.^v^y/y r««.///f ^ tht 4l.» he ftr4»4rt.^Th^ de|B|fi4«it ■ pi^ ipii9> s^u|« 

after the voyage, . . <• 

though, by fca i(fi 1. 19 9^ 6 o^ via> 81. t £ 8. ji«n onifr, » gmmok «nrwi0t 
fre3e!i7of « *^ W«o^ ^^ »!• 4«^6i ail a jNir^iifar a^rngft 
Ro V4iue, yet if Qo tho fiiiiik.r-»Thffe TBcas a Ya:4i£t^ fef tlu phin^ fv 

the (kip ha> not i-i./vi •• iri 

been ftrancicd, 51L 1 5 8., ttlbjaGr tO ttM OpUllOK OC th9< €0Ull, Ott ai 

Xn^X^^'' «*> ^*»»^ ftatt4,-That. tfiir (hip fiulfd m t&« v^^ 
which the in- i«ftHFo^ QH the 24 of Deciwikr 1785, wi& a eargo 6# 

furcrunothablc. . - 

iiibi thatoft^e sithy 40 quwtab were hoireoi^er boards 

b'r! Eaft ^7g' ** *« prcfervation of th« fliip an4 cargo i^ th«t on the 
III. MS. aotfc, «tf quintats more were thrown oretboafd, for tlie 

of this cafe in faxHc purpofe ', that the fliip had very ba* wcaAcr titf die 
'"^ *'*• ».9tb of Jifmmy^ wh» flie waa obliged to pi^ into, i^- 

i«% though b^uad t» figitra^\ that at jfcj^xi (he was &^ 
. veyed by die board of healthy at the defire of the cap<* 

tain. 
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tain, vho was the confignee ; and it appeared to them 

ihat the cargo, through fca damage, was rendered of tto 

^alue ; that the (hip, therefore, did not proceed to Figara. 

-^Upon this cafe, the- court were of opinion, that the 

underwriter was anfwerable for no more than he had paid 

into court on account of general average on the cargp^ 

and particular average on the (hip.— Lord Mansfield faid> I 

— •* The claufe relative to fruit and fifh is now a very 

old one in policies of infurance. Tlie infurer under* 

takes for all lofles upon thefe articles, except particular 

damage, within a certain amount, unlefs the (hip be 

ftranded ; he therefore engages agalnfl: a total lofs. Now 

a total lofs of the thing infuredf is the ahfolute deJlruBim 

rf itj by the wreck of tbejhip. The fifh may all come to 

port, though, from the nature of the commodity, it 

may be damaged, it may be ftinking : Still, as the commo- 

ArtfJpecificallyTextmsx%^ the under^'riter is difcharged {a).'* 

— Mr. Tufticc BuUer faid,— « That from the firfl introduc- The infurrrhai 

.-^. , -. never been, held 

tion of the ckiule m 1749, to the prefent time, the un- liabie^bur for » 
dcrwriter has never been held anfwerable, but where j;;"*,!,"^;;,;^^^;^ 
there has been a total It^s of the articles mentioned in it.'* articles. 

In the ncict Cafe which occurred on this fubje£l, Lord iftheihipbc 
Kenyofif at nifi pritu, held, that where the fhip has been inaiJcd mar^re- 
Jlranded, the articles mentioned in the memorandum are tover|or-iiy 
^ put in the fame fituation as any other commodity ; and thou^ tr do not 
that the Infurers become liable for all damage which they ar^diDg. '*** 
may fuflain, though not aHfing from the ftranding. 

There, an infurance was made onjijb on board the (hip The memoran- 
Ifymfh, « from ChaUur Bay to her port or ports of dif- .fh"Vne"T** 
** charge, in 'England^ Ireland^ p9rtugal^ Spaw, or Italy ^^-^ words of the po* 

- - - • extends. But, 
upon a Ifrandin^ 

{a) U 9 w^o of conhccomc entirely rotten, t^v.^nfuird can- ijJl^Sl^'emion^ 
act abandoii } thia being only a fimple arertge» wLick would not ed in the memo* 
txcufc the infured from paying the flipulatcd freight, Potiner, ""^^^^';[ ]P;*J. 
Contrail marUimes^ Q*59* ' The rcafon is, that though the corn acton aa any otlier 
be damaged or fpoilcd, it ftiU exifts. The damage docs not commodity , and 
operate an entire lofs, and the owner is not deprived of it. Vid. come liable for' 
Smerig. vol. 2. p. •184. But Dee the obrernition» of Lord 4II damage fuf- 
Kenyon on this judgment of Lord MantfiiU. in Bitmett r. ifea- thouJh*'Lt^^^^^^ 
Jmgtont inf. 151, 
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ing froiD the The pplic^ cbntained tlie ufu»l mcmoraixdum.*-An a£|io^ 
runjug^ was brought on the pblicy to recover a partial kfs fuC- 
ftowrimttv.Efmj" tained by the fifti, me (hip having been^ as the decbra- 
urTr. 1790,^" tion, ftated, ^ra/frfft// that i^ fcc was in fuch a leaky 
cited 7 T. a. condition, that the captaitf aiid cte# thought it necefiary 

to run her on fliore off Malagay for dicif own prefcr- 
vation, thinking it ' would be impoi&ble to get ikcx into 
port.-**On the part of the defendant^ there ^:is evidence^ 
to (hew that there was no neceflity for runnihg the IbSf 
on {hure> but that it had been done with a fVaudulent 
sntenti(»i ^ and it was contended, that even firppofing the 
fiiip to have been unavoidably (tranded, the greateft part 
of the damage fuftained by the fiffi was occafioned by 
its having been too long on board, jmd not by any defe£l 
in the fliip, or her being flranded. — Lord Kenycn^ after 
ftating the evidence to the jury, told them, that if they 
Ihould think that tlie captain and crew^ acled bond JUt^ 
and that the (hip was run on fliore from neceflity, a fur- 
ther queftion would arifc upon the conflru£^ion of the 
mcmorandumj which, like the policy itfelf, muft be in* 
terpreted by the ufage of merchants. It being then fig- 
jiificd to his Lordfliip, by the mercliants in court, that 
there was no ufage upon the fubject, and that the quef- 
tion, never having before occurred, was then for his d^- 
cifion *, he proceeded to obferve» that the general tna&t 
of couftruing deedd, to which tlierc are exceptionsy was, 
to let the exception control the inlirument as £ur as the 
words of it extend, and no fartlier \ and then^ upon tlie 
cafe being taketi out of the letter of the exception, the 
deed operates in fall force. That, agreeably to this rule, 
it feemed to him that tlie branding of the ihip put fifli 
hi the favie fituation as any other commodity not men- 
tioned in the memorandum \ and the miderwriters wdre 
liable for all damage fuftained by it^ for otherwife theke 
would be very confiderable difBculty in afcertainuig how 
:imich of the lofs arofe from the perils infured againft, 
aitfd how much by the periihable nsture of the comino- 
dikyy which u-asthe very thing the memorandum was in- 
tended to prcvcnt,^-A tcrdi^ was given for tbe dcfeml- 

anty 
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ttnty on the ground that the fliip had been nih on fliore 
fraudukntly. 

. The above opinion of Lotd Kenym is conformable to '^'* ^^^ y^^*» 
that of Sir Dudley Ryder^ in the cafe of Cantilion v. LonS. aef\ duannc in 
Affurance {a). It does not however appear by the note of ^^/||'" ^ ''''"''• 
the cafci that any x>f the decifions fubfequent to that cafe, 
^were cited upon that occafion. Indeed it would feem, - 
r from the manner in which Lord Kenyan delivered his 
opinion, that none of them had been mentioned; and 
SIS the defendant obtained a verdi Ji upon another ground, 
the opiiucm delivered at the trial never became the fnb- 
jeA of any further difcuflion. 

The next cafe came before the court of King's Bench 
in 1793, and in that it was determined, that if a knob 
of rioters board a (hip, and oblige the captain to fell a 
4quantity of com at an inferior price ; the lofs upon this 
is not in nature of a general average.— But if, in opn- 
f<:quence of this boarding, the ihip be ftranded, and a 
quantity of corn be loft ; this is a lofs hyjlranding within 
the memorandum, for which the infured may recover 
upon a count applicable to fuch lofs. 

An .infurance was made on a cargo confifting of wheat ^ ^^^ <^ 
and coals, from TougbaU to Sligo. The ihip was forced, ihip, ami objige 
by ftrefs of weather, into EUy Hariour, in Ireland, and l*:,^ ^"P'*'" '^ . 

/ ' ' y » » fell a qiinniity of 

diere happening to be a great fcarcity of corn at that ccrnataninl 
ttme,^ tba people came on board the ihip in a tumultuous lofs^uj^n thisjt 
mannec} .took the government of her from the captain "''gVnirau^ie."^ 
-anderew, and Vreighed her anchor, by. which ihe drove rage— if, in 
upon a reef, of rocks, where ihe was ftranded^ and they ih is bLarcii^^g° 
would not leave her till they obliged the captain to fell ^^fj'l^^^ 
all the corn, except about 10 tons^ at a certain rate, quantity of com 
The xo tons wew^. however, fpoiled, in conCequeftce of This i7a^oft by 
theftrandtng, and obliged to be thrown, ovettoard. The ^^'^^"^ 's^'thw 
ihip afterwards arrived at SUgo with the coah, which dumjbutrhe 
•were but a fmall part of the cargou-— There were^.two rrcovcr^foHr 
counts in the. declaration, one alledging the lofs to have , f^^??? "/°""* 
. been by the itf/Ai^Ag^.^^ffAsfia^^^r; the other by. ^r4to; branding. 

-*- ' ^ "^^ ' ' Ni/b,,.l„/,. 

t. 2 b\it 
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but no count for a lofs by ffrand'wg. — 'The infured never 
abandoned \ and, and as tlie cargo prodaced three fourths 
of its original value, there could be no total lofs : There 
was, however, a vcrdift for tlie plaintiff, as for a total 
lofs. — Upon a motion to fet afide this verdi£l, it was 
contended, on the part of the infurcd, tJiat as the cap- 
tain was obliged to let the people take the com, to in- 
duce them ta fpare the reft of the cargo, this was a ge^-^ 
neral average^ aikl within the exception in the ' mcrao- 
Fandum. But, even fuppofing this not to be a general 
average, yet, that the meaning of the memorandum mull 
be confined to the fort of damage which 13 naturally 
incident to the commodities there fpccified, being of a 
perifhable nature, and. liable to a peculiar fpecies of dc- 
fcrioration, not common to other articles ; and that a lofs 
by irrcfiftablc force, to which any other goods were 
equally liable,, dould ncrver be within the meaning o£ 
Ifhe memorandum, which was to prevent difputes in thefc- 
articlcs fubjeft to heat and putrefa£iion. — But the court 
determined that the plaintiff could not recover in this 
action v becaufc the lofs upon the corn which was fcidy. 
could net be imputed to xhtjlrandlng ; and, as to the lo 
tons thrown overboard, though that was a lofs occafioncd 
by the ftranding, yet the plaintiff could not recover for 
it, becaufe there was no count in the declaration appli- 
cable to fuch a lofs — I^ord Kerr:on faid, " That if a par- 
< tial lofs could have ht^n recovered upon this policy, the 

plaintiff m.if;ht have recovered for the lofs by pirates^. 
But as this was a policy on corn, the underwriter was lia- 
ble for no average, unlefa general, or the (hip were flranded. 
That this was not a general aiierage, becaufe the whole 
' adventure was "never in jeopardy : For the perfons who- 

took the corn, intended no injury to the fliip, or any 
other part of the cargo but the corn ; and therefore the 
owners of the com could never have called on the other 
owners to contribute, as upon a general average. That 

The mcinlng of ^^ meaning of the memorandum ^xnis, that as it might 
t'uc iijcmorwn- be difficult to afccrtain whether a damage to the articles 

cj urn is, that, in . j • v r /• -i i r 

nocAfCfiUem- enumerated m it aroie from accident, or the nature of 
fiK<'r fti.ii i.e ^j^ articles thcinfclvcs> this memorandum was inferted 

) tabic fur any 
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in all policies to prevent difputcs, by providing that the partial lofs on 

*^ ^ 1 r • 1 t /• *"* articles cnu- 

infurer fhpuld not pay any average on thole articles, unlets mcratcd, unkfj 
igencral or the fhip were ftranded.-That when the fhip 'l^.^lZt^ 
is flmnded, the underwriters agree to afcribc the lofs to fl»<p htnrandid- 
<hc ftranding, as being the moft probable t>cca(ion of ijatic for np 
-the damage, though that faft ;cannot always be afcer- ^jf'*' [^''['v 
tained." — Mr. Juftice Bulter agreed, " that there could be a nature to 
410 general average, for the reafons already given. And, commo^dlry i$" 
as to the ftranding, he faid the infured were entitled to eiiiwiiy habic. 
TCCOVCTyJhr any lofs occajimied byJlrandiNgy provided it nvere an ing rwurt be an 
^tnniedhU and d'lreSf confequence of the Jlranding [a) ; and 1^!^qII confc^ 
•therefore the lofs of that which was thrown overboard qucnccofthe 
being afcribable to the ftranding, and being a dired and within the mfir 
immediate confequcnce of the peril infured againft, might """r^^^^*^' 
liavc been recovered, had there been any count in the 
declaration, applicable to a lofs by ftranding. But that 
jthc lofs upon the ccrn taken by the rioters, was not the 
iConfequex^ce of tlie ftranding, but the rioters took pof-r ' ' 
fefllon of the fhip, in order to get at the corn 5 and this 
-was the caufej and not the confequenee of the .fti'andiftg." 

In the next cafe which occurs on thisfubjeft. Lord Ifthcfliipiw 
Kenyon^ at nifi prxus, adopts the principle of the cafes of the infured can^ 
Mafin V. 5knrra3{b), and Cocking w. Frnfir {c) ; namely, ,"°;';',»^:[f:;i 
that, in the (!afe of any of the articles enumerated w the however great, 
inemoraadum, where the fhip hasjiot been ftranded, tlie touiiofs. 
•infured cannot recover for any partial lofs, howevw great, 
which is not of the nature of a general average; and 
•that, in fuch cafe, he can only recover as for a total lofs / 
and then the voyage muft eitlier have been loft, or th^ 
goods wholly de/iroyed. 

That was an infurance on fruit, from Lijbon to Londm. A carg^o of fmlt 
It appeared that tlie Ihip was captured, recaptured^ and re "apui7ed*anA 

brought to the 
_____^^_^_^^____^^_____^____________^_^^^^^___^_^_____________^^^^^ port of deftina* 

« tioU| but da- 

magctl 80 per 

(a) This doArinc Is conformable to the fentimcnts of Lord ^^^f- ^Y ^^^ «*«- 
MansfieU in the cafes of Wilfon v. Smith, fup. 141 , and Cocking v. J",^;^ /."^jj;^^ 
Frafer, fup. 144. But fincc the cafe of Burnett v. Kenfngtony ha» been neither 
which will be cited prcfeiuly, that dofikrinc has been qqite ex- * A''«<''>f » »»or 

J^lodcd.— (^V pup. 143.— fr^ Sup. 144. the capture, the 

infufcr U not 
L 3 brought iiabic, either t* 
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a pwruiy or a brought into . P^rtfmwib^ from wheiice (he afternip^^l 
t , " , ■ . came to London : That the cargo, in oonfequence of the 
-^/^"^rewi V, jength of the voyage, occafioned by the capture^ had fuf* 
K. P. after tained damage to the amount of Softr^nU: That the 

Jw 114?^' infar^d never beard of the capture, till the (hip was (afc 

at Portfinouths and then offered to abandon^-r-I^ord £Mi<t 

jon^ who tried the caufci faid, — << As there haa been no 

Jiranding^ there cannot be a recovery for a partial loft. 

The queftion then is, whether the infured can recover 

^"^ for a total Ipfs. Had the plaintiff heard of the capture 

only, he might have abandoned: But he hears nothing 

Toiccoverin ^^ ^^ accidcnt, till the (hip is in fafcty. The cargo 

iuchcafta»for ^rrives at the port of dcftinationj and though it is 

the voyage muft good for vcry little; yet it has invariably been held, 

rift? orTc **'''" ^^^ ^« voyage muft either have been loft, or the 
g(K>dj; wholly carco, (if it be oqe of the articles mentioned in the 

memorandum), muft be wholly and a<StuaIly deftroyed, 
to entitle the infured to recover," — ^The plaintiff was 
ixonfuited* 

It may not be improper here to obfervc, that the coup 
eluding words of the learned judge, taken in an unqua- 
lified fenfe, might miflead perfpns not familiar widi the 
law of infurance. Under the memorandum, the infured 
would be intitled to recover for any partial lofi^ however 
fmall, of the nature of a genoral average \ for inftance^ he 
might recover his proportion of the falvage to the re- 
captors ; his Lordihip's words muft therefore be uader^ 
ftood, as he intended them, to relate only to the cafe be*- 
fore him, where the queftion was, whether the infured 
couM recover for the particular damage done to his fruit, 
in confequence of the lenph of the voyage^ ocoafioned by 
the capture, which was a partial lofs, not of the nature 
of general average. 

Ii is now feir\cd, Thus far has remained undetermined, the important 
ti«t if the Oiip^ q^^ftj^jji ^p^jj tjjg conftruflion of the memorandum, 

inCurer is \\'*\^t whether the words, ' or the Jbip he Jlranded^ make a con-- 
S.K'or^tfe dttkn, fo as, upon a fliip's being ftranded, to let in the 
aruciei in the infurcd to provc his whole partial }ofs upon any of tho 

memorandumy * ♦ ♦ • i' * 

though fuch lofs articIcS| 



p 
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articjcs in the memonmdtim, from whatever caufe Aicb J^»® *«nrfinft 

^ ^ , , , but from lonie 

I018 might hare arifen, as it was originally held by Sir other- €4i*(e.* 
DudUy Ryder'(a)s and afterwards by Lord Kcnyon{h)t^ 

r 

^"s-Or whether thofe words amount only to an exception t 
to that the infurer ihall be liable to partial lofies arifing^ 
from the ftrandtng only; according to the opinion of 
Lord Mansfield (c)^ and of Mr.» Juftice BuUer {i).^^BMt 
at length, in the following cafe, which is' the bft that 
has occurred on the conftrudion of the memorandum, 
this quedion came dire£^ly before the court of King's 
Bench; and it was there, after folemn argument, and 
upon great confideration, determined, that a ftranding 
ideftroys the exception in the memorandum, and lets in 
the general words of the policy; and that, therefore, 
where the'fhip has been ftranded, die infurer is liable for 
any partial lofs fuftained by any of the articles mentione4 
in the memorandum, though fuch lofs did not arife from 
the ftranding, but folely from another caufe. 

In that cafe an infurance was made on fruit on board a (hip, with % 
die Commerce^ « At and ,from Malaga and Velez Malaga ft^^""^^™"' 
<* to Plymouth and PorfftnotaL*' — An action was brought fuukenrock^d 
on this policy, and the plaintiff declared as for a total daroigejothat 
lofs of the eoods infured, by perils of the fca, and Ac *? '»«camc nccef- 
/handing of tbef^.-^-AJpon the trial of the caufe, it ap- on (here, in or- 
pcared, that the Ihip, on the 29th of January 1795, in ^Iplndllrto!" 
the courfe of the voyage, arrived off ScUfy^ and that Theftip,how- 
tnoming (bruck upon a ftinkcn rock about three leagues her port of de a i. 
from the ifland. That Ihe did not remain on the rock ; "*«»«".»»« witu 

the fruit greatly 

but, in confequence of the ftriking thereon, federal of damaged, not by 
her planks were ftatted, and the water immediately |>ut^wdyl7con. 
flowed into the hold and over the cariro, and continued J^9"encc of the 

* ' i*nkingonthc 

to increafe in the lioid for about three hours. That about rock.-.The m * 

fMrer it liable 
for thif partial 

"' ' ~ — •" — " }o(t, though 

itdidnotdMifc 

(a) In CaniiUon v, Lond. JJfur. fup. 140.— (^i^ In Bow* ing. 

ringy. Elmjlu, fup. 145, and Ne/bitt v. LuJhmgiOH^ fup. 1 47, - — - 

—(c) In mifon V. Smith, fup. 141, arid Cochtng y. fra/er, J^'^^^''' ^"^ 

fup. 144.— ^^(^ In Ne/hilt V. L^/hington^ fbp. 147. ' 2*l*s! C. Efji:* 

Rep, 41^, • 

L 4 noon t' 
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iloon the feiifie day, the fliip was ftranided upon liie beadi 
at Scillyy by the captain, under tlie diredions of the p3of 
from the ifland, in prdcr to fave. the fliip and catrgoii 
That the {hip continued feme time on the h^ach, duiin^g 
which the water flowed in and over part of the cargo^ 
at tlie return of the tide. That (lie afterwards proceeded 
0n her Toyage, and arrived at Plymouth on the 24th of 
Ffhhiory with the grcateft part of her cargo. That the 
fruit was very much damaged » and a fmall part of It left 
at Sci/iyf being intirely unfit for ufc. That the (hip rc-» 
ceived no damage in confcqucnce of tlie branding.; but 
♦hat the damage flie rccei^'ed was entirely from the rock 
pn which fhe ftnick 5 which alone occafioned the damage 
to the cargo, partly by the water wli^ch flowed into the 
fliip previous, partly by that which flowed in fubfequent, 
to tlic ftranding. — ^^fhcre'was a verdift for the plaintifi^ 
fubjeft to the opinion of the court upon thef above fa£ls. 
—The only queftion was, whether, aa the Ihip was in 
faft ftranded in the co^rfe cf her voyage, the inftutts 
were liable for a partial Icfs, arifing folely from the pc-* 
rils of the fea, and not from the aft of ftranding.-^ 
The court, after two arguments, were of optniott 
in the affirmative, that the plaintiff was intitled 
to recover the whole partial lofs, — ^Lord Kenyoti faidi 
-— *'The word$ of the policy are general, includih^ 
ail cafes : Then comes the memorandum, « comj 
f^ fi(h, fait, fruit, flour, and feed, warranted free from 
-"average, unlefs generaly or the JUp hejiranded^* This; 
therefore, lets in a general average; and I do not know 
how to conftrue the words grammatical! y> but by faying,' 
that if the f^, be Jirandedy that deftroys the exfepttouj afid 
branded, that t^ts t^ the gcfx^rol words of the ffdidy* If a general pro- 

rS^iIlndYcI, ^^^'^^ ^^ ™^d« i'^ any mftrument, and it be there faid, 
§n the general that certaii\ things (hall be excepted, unlefs another thing 
wi^iio )cpo- j^^ppgj^, j£ that other thing do happen, ic deftroys th<* 

exception, and gives ' efl^ft to the general operation of 
the deed. — Without entering into the reafons 'for ihtrd- 
ducing this exception, on the grammatical conftruftibn of 
the whole, I have p6 doubt. — ^The 'cafe oT tlatuillott v. 
l^tnd. Ajf. Comp. as uatcdbySir FlfUier iforteutm ^ Burm 
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X$$^i9}^ wbidr is better aiifthork]r than 'Mageti^f id a 
jttdkial^ deisifiaa : Ml the verjr pointy by a jury of mcr^ 
fju^o^, lHider*t3ie dire£lions of Lord C. J. Ryderi whv 
1^:24. that thp words, ^^ or tiejhip tejhanded*' zmounXtd 
to a conditio^ a^nd that, by the fliip*8 being ftrandedj the 
u^ured waakt in to. claim his whole partial lofs. This 
4eciiion was acquiefced in at the time^ and the infujrance 
companies altered the form of their policies in confe* 
iiuence of it* Generally fpeaking, if I were bound to 
decide between the opinious of Lord Mansfield zxA Lord 
C. J. Rjdery perhaps I ihould be guided by the former 
fai preference to the latter : But what fell from him in 
|Jie cafe of WUfon v. Smith {b) was only an obiter diBum g 
and I confefs it does not bring convi£lion to my mind. 
With regard to Cocking v. Frafer (r), it is fufficient tp fay» 
|hat there was no ftranding in that cafe : What was there 
faid was likewife an obiter diButn ; and I cannot fubfcribe to 
the opinion there given, that * if the co§nmodityfpecifically re* 

< ifMtiVj the underwriter is difcharged:* But if fifli be de- 
teriorated by the accident oi Jlranding^ the underwriters 
wotild be anfwerable, though the article fpecifically re- 
mained. If it had been intended that the underwriters 
jhould only be anfwerable for the damage that arifes itt 
coniequence of the ftranding, a fmall variation of ex- 
prei&on would have removed all difficulty^ they woiild 
have faid, unlefs for lofles occafionedhj ftranding: But» 
^n the body of the policy, they have infured againft all 
lofies from the caufes there enumerated, which include 
(trending ; and then follows this memorandum, the evi« 
dent meaning of which is, ^ free from average unlefs ge- 

< neral or unlefs the (hip be ftranded ;' So that, if the 
(hip bq. ftiranded, the infurers fay they will be anfwerable 
for ai^ average lofs. That appears to me to be the true 
tcnfe and grammatical conftrvi^ion of the policy 1 and 
thinking fo, I am bound to give the fame opinion I iat^ 
merly gave (i), not becaufe I j^ve that opinion before, 
but becaufe X am convinced by the reafoning that led to 



i*^ 



(a) Sup. 140.— (^) Sop. 141.— (f) Sop. t44.— (i/) In the 
ipafct N^tt V. L^Mtipmt fqp. 147^ aod B*wring ▼. Elmflit, fup. 
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k.'^— Mn Jufticc jf/hurfi fsdd,--«< As it is difficult, 
a (hip is ftranded, to detennine whether or not the da-- 
mage to the cargo arofe from the ftranding, or in wl&atr 
degree it was imputable to that cnufe, this memorandum 
feems to have been introduced to avoid that inquiry, za^ 
that, when the fhip hat been ftranded, the infurcrs coft-^ 
lent to afcribe die lofs to that caufe. This conftrudion^ 
which has afaready been put on ther memorandum in the 
cafes of Cantilbn v. Land* AJf. Comp. and NefUtt v. Luthr 
tn^tmi will prevent endiefs litigation**' — ^Mr. Juftice Lnghf 
rence faid,— << Although the jury found that part of the 
damage happened after the ftrandtng i it is sdfo found as 
a fa£^, that the ihip received no dasm^ in cw/k^ymee 
rf the firandtngs and if the (hip had not been ftranded^ 
both the (hip and cargo would have been totally loft. 
The queftion, therefore, is, whether an average lots is 
payable to any amount, however great, ^i9i ntahatever 
caufe it maj arife^ if the ibip happen to be (trandcd. If 
die exception in the memorandum be confined to lo(res 
arifing from the ftranding, it mu(t be from this cotifider- 
ation, that otherwife it might be a temptation to die 
mafter to ftrand the (hip, if any trifling damage wer^ 
done to the cargo, to enable the infured to recover.^^ 
However, where the words of the policy are inaccurate^ 
and where there are inconveniencies attending each con^ 
(lru£lion of it, if the cafe has ever been decided, 1 
think we ought to be guided by it. In the cafe of Wil^ 
fin V. Smithy Lord Mansfield feemed to think, that the 
word << unlefs** did not create a condition ; but that the 
meaning of the exception was, that the underwriters 
(hould only be liable for a partial lofs in two cafes, one 
where there is general average, the other where the da- 
mage arifesixovc^ tjic ftranding« But, in fo confidering it^ 
Lord Mansfield went beyond the fads of the cafe then 
before the court; for there the queftion was, whether 
the infured was entided to recover a partial lofs from the 
circumftance of his being intided to a general average : 
Now the words of the exception are not <' warranted free 
from ayerage^ unlefs there be a general average^ or unlefs 

the 
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the Hup be ftranded;'' but warranted free from average, 
<< unlefs general, or the Ihip be ftranded.'' Therefore, 
ae there is a difierence in the expreffion of thefe two ex* 
^eptiona, perhaps it may be confidered as a amditiony as 
applied to xhtfirandingj though it be not a condition, as 
ai^lied to the average. If fo, then there is only one 
authority in point, that of CantUhn v. Lond. Affurance^ 
in which cafe it was confidered, that the ftranding was 
a condition, and that the underwriters were liable on the 
happening of that condition. Therefore, as the very 
queftion has been once decided, I thank it ought to go- 
vern our decifion in this cafe, efpecially as the queftion 
ari&s on the conftru£Hon of an inftroment fo inaccu- 
vately penned as a policy of infurance. 

Notwithftanding the number <rf cafes which have been Whether the 
decided upon the conftrudion of the memorandum^ it exempts tbe in-? 
ftiil remains a queftion, whether the partial loffes from ^^^i^HiTti 
•which theinfurer is exempted by it, comprehend the total f«//>*mdividuaL 
hfs of an entire tndvuiiual^ as well as a partial injury 
to the whole of the fpecies of goods exempted by the 
memorandum from fmall average loiles : As if out of 
101 hogflieads of fugar of equal value, 5 are fo com- 
pletely fpoiled in the voyage as io be worth nothing, and 
therefore matl) loft. — If this lofs be calculated upon the 
whole 1 01 hogfheads, it will not amount to 5 per cent.-^ 
In fuch a cafe, it has been thought, that die infurer would 
be protefted by the memorandum, and not liable for tlic 
Jofs (fl). As the queftion has never been direSiy agi- 
tated in our courts, I will not prefume to fay how it 
ought to be decided. 



(j) Vid. I Meg. 73, a Bnr. 11 70, inf. ch. 14. §1. 
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Sed. 4. 

For w^J/ lojfes ibe owners and majier of the fbif 

are liable* 

There arc lofics THERE aic certain injuries and loiles to which good# 
wife from the coi flup-boaid aTC cxpofcd, whtch cannot pr^ieriy be 
peril* of the fea, ^y ^o arifc from thc Dcrils of the fca; but arc impota* 

and for which r 1 n- 1 -1. 

the owners are blc to the owncTS oi the lhip» or to the negligence or 
^ ' mifconduft of the perfons employed by them on boards 

In all fuch cafes, the owners, in refped of the freight, 

are anfwerable to the owner of the goods, for fuch Lofs 

or damage, fubjed, however, to certain regulations an4 

reftridions which we (hall prefently have occafion to nor^ 

ficc. 

A$ if A-iroage Thus, if any lofs or damage happen to thc gdod^ 

cn^board by ihc from any fault or dcfeft of the fliip, not arifing from thc 

^^of ocwfioncd^' violence of the wind or fca, or from any accident or 

iiy fed damage, misfortune in the voyage, but from fome latent defe£l 

before {he failed ; thc owner of thc goods has his remedy 
againft the ov^ners of thc ihip, for fuch lofs or damage i 
and the infurer, in fuch cafe, is not liable, becaufe, in 
every contraft of infurancc, there is an implied warran-r 
ty, that tlie iliip is fea-worthy ; and if it appear that (he 
was not fo, the contraft is void (n). 
In r.any cafes In many cafcs, the mafter alfo,- as well as thc owners^ 
ti.emaftcraifo jg anfwcrablc ; for though his appointment gives him no 

property in the (hip, either general or fpecial, yet it i% 
the policy of the law to hold him refponfible for all lofs 
or damage that may happen to the goods committed to 
his chaise, whether it arife from the negligence, igno- 
rance, or wilful ftiifcondud of himfclf or his mariners, 
lie is bound to qj. any Other on board the fhip. As foon, therefore, as 
the fame Hate in goods are put on board, they are in thc mafter's charge ; 
^^'l^d^'bem *"^ ^^ ^^ bound to deliver them again in tlic fame ftate in 

And he, as well which thcy wcrc {hipped $ and he, as well as the own- 
as the owners, is _ 

lofs or damage (^) Vid, ^fl/. tom. I, p. 654, Fctbier, h. U u. 66. Emtng. 
not proceeding toiu. I,p. 580. 

ers> 
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^rS) is anfwerable for all lofs or damage they may fuft fromfomeint- 

tain, unlcfs it proceed from an inherent defed in t'lji;^^-™"^*""' 
the article, or from fome accident or misfortune, which 

CdUd not be forefecn or prevented. The mafter. They arc an- 

"thereforc, as well as the owners, is liitble for all injuries or damage occa*- 

occafioned by bad ftowage, or the goods being expofed ^""*^^ ^y ^^^ 

to wet ; for lofles by theft or embezzlement of the maf- theft, embezzle* 

tcr or mariners on board {a) '\ and alio &ir damage done by '"^"^^ ""' ^* 
rats, nnlds it appear that all neceflary precautions were 

ufed to prevent it ib). — ^This is the rule of the marine Thi* is the rule 

,.,. , r r* t T of l'^« marine 

law {e)i and with it agrees the common law of England^ i^w^ and agrees 
trhich confiders the owners, as well as the mafter, as ^^'^u*!!^^"^" 

' ixran law* 

common carriers, and anfwerable for all loiTes, except 
fuch as arife from the aft of God, the King's enemies, 
or the perils of the fea. This is ftrongly exempUfied in 
the following cafe. 

A quantity of goods were fent on board a {hip, and Ifanumlierof 

after they were flowed, a pumber of perfons, under fl^iJ^"und"r*prT- 

pretence of being prefs-mafters, entered the fhip in the ^"«*^ ^^ *^«'«s * 

night, and robbed her of the goods. — An a£kion being with vio'iencc 

fcrought againft the matter, by the owner of the goods, ^ti^on^bSarfi, 

it was contended on the part of the mafter, that no neg- the mafter Oaii 

ligence was imputable to him ; that he had a fufficient goods, though 

ffuard on board, and the eoods were all locked up under *** ^*** ***^^" *^^ 

• ^ , * proper prccau- 

the .hatches, and that the thieves came a$ prefsr matters, tions to fecure 

and by force robbed the (hip j that this was that fort of [hou^^he'ww 

w majory which he could not refitt; and that though unable to refift 
jie was matter of the fhipi yet he had no fhare in her, — ^^ 

and was only in nature of a fervant, ading for a falary. Moulyh^i^c.i. 

— But the cpurt determined that the plaintiff was in- § i. s.c. ir<r«f. 

titled to recover : For the matter, at his peril, mutt fee 220. * !>-«'. Ti^ 

tliat all things are forthcoming that are delivered to him, ^ ^f^' 7 a. »"• 
whatever accident may happen, the zdi of God, or the 
King's enemies, and tlic perils of the fea, only excepted: 
But for fire, tliicves, and the like, he mutt anfwer, as a 

■■■■■II III II iw*ai— — w^^^— ^*i^—— i—— 1^— w^i^P— ^n^^ 

(a) ATaL lex mere. 1 17, 1 18. Le Guidon y c. 5, art. 5 and 6, 
Chirac^ p. 254, Roc, n. 49, Emertg, vol. i, p. 3"77. — [b) Emcrlg„ 
vol. I, p. 377, — (f) ViJ. Roc, n. 49, CletraCy p. 254, Li Gui» 
dofif c. 5, art. 5 and 6, McIIoy,h, 2. c. i, J 5, and. c 2. § 2. 

common 
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common carrter» and though he has to ihare in the (hlp# 
and only receives a (alary, yet he is a known pMic (fficrr^t 
whom the law looks upon as anfwerable ; and the owne^ 
of the goods has his eleftion to charge either the mafte^ 
or the ownerSi or both, at his pleafure \ but he can hare 
but one fatisfia£Hon. 
thiscarrieithc I take this cafc from MoUoyf though it is reported in 
f^fibluty fw- various other books, becaufe he himfdf appears to have 
thcr (han the argucd it. It fccms to carry the principle of refponfi- 
'" " * bility farther than it is carried by the marine law. Sim-^ 

pie theft or embezzlement by perfons on board, not be* 
ing attributable to atcident, is not deemed a peril of the 
fea {a). But rMety is a peril which cannot be forefeen 
or prevented (^). An infurer is not anfwerable for 
fimple theft by perfons on board the fhip^ becaufe it 
may be reafonably attributed to the want of proper vi-* 
gilance in the matter: But he is liable for a robbery, 
committed with violence, by perfons not belonging. to 
the ihip I for the word thieves in the policy means thieves 
affailingfrom nvithout^ and not thieves among the crew (r). 
Robbery, in this fenfe, is a fpecies of piracy; indeed 
the only difference between robbery and piracy is# that 
the one is generally underftood to be a plundering on laud, 
the other a plundering at fea. Inter piratam et latrovem 
nulla alia ejl differentiay ni/i quia pirata depredator .£/? t^ 
nuiri {d). — ^The robbery mentioned in the above cafe, un- 
queftionably amounted to piracy, according to the opi- 
nion of Lord Xenyon in Ne/Utt v. Lu/bington {e\ though 
it was committed in the river Thames ; and this, by the 
marine law, is a peril of tlie fea : But the court, aflimi- 
lating the cafe of a mafter of a (liip, to that of a cpm- 
mon carrier, held it no excufe that the defendant had 
taken all proper precautions for the fafety of the goods^ 
and that the robbery had been committed by perfons 
ajfailing from vnthout^ and with a force which he ws|t 
unable to reCft.— It is to beobferved, however, that it 

■■ I I '■ ■ '- ■ I !■ I » Ill I n il ■■ 

(d) Furtum oon eft caRis fortuitus. Roc. n. 42.-- (^} L«* 

trocinium fatale damnum^ feu cafus fortuttiis eft. Roc. p. 45. 

>— (f) MalynCf c. 25. £cawci $1^^ 5th cd.— *(^/) Santerna p. 

4. n. 50.— (0 Sup. H;. 

appears 
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appears from die report of tfais^ cafe in VMntrisj iiai 
Lord C J.' Halif^ in delivering the opinion of the court, 
ikid, ^* that this cafe was not to be meafurerfr J)y .the rules 
^ the admiral law \ becaufe the fhip, whi^h, ^at^e time 
of the robbery, lay in the river Tbamesi vf^h^^ Unrptu 
^ommhatus : and therefore the cafe did not differ from that 
of a (fommori hoyman {a).'* 

If goods are delivered to the matter on ihore, he is if a loft happen 
anfwerablc for them as much as if delivered on board '^^^^^^^ 
the fliip (i). So is he anfwerable by the general law for *>y the fault of 
the fafety of the goods from plunder or damage, while crew, or the de- 
they arc in his boats or barges to be put on board or landed \ Jjf^J*/ \he w^n* 
becaufe thofe boats or barges are confidered as attached «" »»<* ^*»« ™*f* 

' tcr arc each 

to, and making a part of the ihip. And if any lofs or liable. 
damage happen in the (hipping or landing of the goods, 
through the fault of the mailer or his crew, or the defed 
of die (hip's tackle, the mafter and the owners are re^- 
fpe&ively anfwerable. If the lofs or damage, in fuch 
cafe, be hot imputable to the mafter or crew, or to the 
defeft of the (hip's tackle, then the infurer is an- 
fwerable (r). But, till the goods are fafely landed and 
delivered to the confignee, the liability both of mafter 
and owners continues (^Z). 

At common law, this liability of the owners and maf- AtcommonTaw, 
ter of the fliip extended to the full amount of the lofsj lJ|*ft*^^'erei!t 
and the maflef^s liability ftill remains the fame. But it We to the full 
was found that the liability of the owners of (hips to goods loft. 
the amount of the full value of goods put on board, and ^^^^9^7 
made away with by the mafter or mariners, very much theyOiaiioniyW 
tended to difcourage perfons from adventuring their for- i"e^of 'hriip** 
tunes ac^ (hip-owners, therefore the ftat. 7 G. II. c. i<, and frdghr for 

*^ ' r ' any aa done hj ' 

« the mailer or 



«M 



mariDcn. 



(«) Vid. t yent. 238.— (3) Nauta qui rcccpit a Titjo merces in 
tfttore maris, it ibi merces perieriot, penculo ipfius nautac pe- 
rectot, (anquam (i elTent in navi receple^ et hoc procedit quia 
fufficit nautam fic recipiffe, & propterea in ejus periculo funt. 
JtoccMS de navib. n. 88. — (r) Le Guidon^ c. 5. art. 7. Vid Laws 
ot OUnm, art. zo. Laws of IViJbuy^ art. 49, Emerig. voL i, 
p* 678t— •(</) Etnerig. vol. 1, p. ^9. 

provides. 
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kut^as this pro- 
Yjfion only ex- 
tended to the 
c:ife of cmbcz- 
sioment, &€. by 
the maAer or 
mariner*, it cl:d 
not afford a fuf- 
ficientproie.Aion 
to ihip owners. 
Therefore the 
l^G. 1II.C.86. 
limiti the liabi- 
lity of the own- 
ers to the vmIuc 
of llie (hip 
4nd fr(ii>lit, 
though the maf- 
ler or n)aiii>eri 
ihiHild not be 
privy to furh 
robbery, &c. 
unH ihcy arc cx- 
eni]it Irt^rn all 
^Mliihry for any 
Jolj by fire." 



provides> < That no owner of any fhlp (hall be liabk fo^ 
any lofs or damage occafioned by any embezzlement 
fecrcting, or makkig away with any goldy filrer, jewels^ 
or other merchandize on board, or for any a£l, matter, 
damage, or forfeiture, done or incurred, by the mafter 
or mariners, without the privity or knowledge of thtf 
owners, further than the value of the Ihip, and the 
freight due for the voyage ; and where there are feve- 
ral proprietors of the goods on board, and the value of 
the ihip and freight be infufficient to compenfate for 
the lofs of each ; they fliall receive an average in pro- 
portion to their refpeftive loffes. — And they, as 
well as the owners of the fhip, may exhibit a bill for 
a difcovery of the amiount of the lofs, and the value of' 
the {hip, and for a diilribution thereof } and if fuch 
bill be exhibited by the owners, they fhall annex an 
affidavit that they do not collude with the defendants^ 
— But it is provided, that this w& (hall not leflen £hi( 
remedy againft the mafter and mariners, in refpe£l of 
fuch embezzlement, &c/ 
As this ad extends only to cafes where the embezzle- 
ment, Sec. is committed by the mafter' or. marineri, tC 
was not found a fufiicient protedion to (hip-owners ; and 
therefore the ftat- 2^ G. III. c, 86, recites, " That aO 
mafters and owners of (hips are, by law, refpe£lively liar 
ble to anfwer for the full value of all goods (hipped on 
board, notwithftanding fuch goods bo loft by robbery, 
fire, or other accident, (other than the King's enenues, 
the perils of the feas, or tlie a£b of God), or unlefs tlie 
mafter or fome of the (hip's company be privy to fndi 
robbery, in which cafe alone the refponlibility of the 
owners is, by the ftat. 7 G. II. c. 15, limitted to the va- 
lue of the (hip and freight." It then enafts, \ That no 

< owner (hall be anfwerable for any lofs or damage by 

< reafon of any robbery, embezzlement, &c. of any goods 

< on board, or for any a£^, 8cc. done without their pri- 

< vity or knowledge, beyond the value of the ihip and 

< freight, although the mafter or mariners (hall not be 
* concerned in the robbery, &:c. j nor anfwerable for ai4y 

< lofs or damage to goods occafioned by fire on boards 

nor 



Chap. VI. S 4.] Ovmers and Mafier liabk. I61 

< nor ihall the mafter or owners be Hable for the lofs of 

< any gold> filver, jewels^ &^. by means of any robbery^ 

< &c. unkfs the fiitpper infert in the bill of lading, or 

< otherwife declare, the quality and value thereof.' 

From tbefe parliamentary regulations it appears, that 
though the refponfibility of the mafter, except in the in« 
ilance mentioned in the laft claufe, remains the fame as 
it'-was before^ yet, that of the owners is limited to the 
value of the fhip and freight, in all cafes of theft, em- 
bezzlement, &c. without their privity, whether by the 
crew, or by ftrangcrs 5 and that they are wholly exempt 
from all lofles occaiioned by fire. 

But though the owners are refponfible to the amount got the rn* 
of the value of the Ihip and freight, for loffes occafioned [";"^*^^^^" 
by external thieves ; yet, under tlie policy, the infurers the (hip is uabk 
are alfo liable {a) ; and therefore, in fuch cafes, the pro- thcfu.* 
prietor of the goo^s, or the infurers in his name, may 
recover againft the owners. 

Seft. 5. 

WhUtJhull be the Duration of the Rijk. 

TO charge the infurer, it is not enough that a lofs has To rhar^e iht 
happened at fea ; it muft appear to have happened in the muTh'app^a'* * 
courfe of the voyage, and during the continuance of the ^"''"8 ihp con* 

' ** ' ^ tiduaiice of th« 

rifle, infurcd (^). riik. 

Every voyage infured muft have a terminus i quo and g^cry voyar« 
a terminus ad guem. When the infurance is for a limited in<i»'C<i >«i»ft 
time, the two extremes of that time ate the ttrmtm of com-nenccmcAt 
the voyage infured. When a (hip is infurcd, both out- ""** •"^ 
ward and homeward, for one entire premium j thi^, with 
reference to the infurance, is confidered but a$ one voy- 
age ; and the terminus k quo is alfo the terminus ad quern. 

We will confider the duration of the rifle, fr/i^ with 
reference toinfurances npGa goods, fecondly, upon xhcjbi^, 
.and thirdly Xk^n freight. 



rfMMlM 



{a) Harford v. Maynard^ cor^m Lord Man:fald at G. H« 
^HiJ. vac 1785, Park ^j.-^-C^) Roccui^h. t a. x8* 
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The time of the 
eummcncemcnt 
and end of the 
riik on goe<{s in 
other countries. 



In EfigUntU 



In general, tiis 
rUk continues 
on goods while 
rhcy are on 
boird the fliip 
meationed in 
the policy. 



But to this rule 
Cheie are excep- 
tions. 

As where the 
fliip is difablcd 
and the goods 
'arc put on boaid* 
another vrflel to 
Ikr forvardcd to 
f heir post of de- 



1. JJpM Goods, . 

By the ordinances of France^ and of moft otiier coun-i 
tries, it is provided, that if the time of the riik be not 
regulated by the contradl, it ihall coinmence» as to gcods^ 
from the time they are put on board the fliip, or put into 
barges, to be conveyed on boar^i, that is, from the mo- 
ment they leave tlie ihpre \ and it continues till they are 
fafely landed at the pl^ce of their deftination. And 
the infurer does not only run the riik while the goods are 
in the ihip named in the policy, but alfo in the boats or 
lighters that fliall be employed in bringing them on board 
and carrying them on fliore. The reafon af&gned for this 
is> becaufe the perils of the fea commence from the moment 
the goods are on the water {a). 

In our policies, the words ufually employed to ex- 
preft the commencement and end of the rifk on goods 
are thefe, — * Beginning the adventure upon the faid goods 
' and merchandizes from the loading thereof oBoard the faid 
^Jhipyznd fo fhallcontinue and endure until the fazdfhipwith 

* the faid goods, (hall be arrived at [her port of 

* delivery}, and until the lame be difcharged and fafely 

* landed.' — So that, with us, it is plain that the rifk 
does not commence until the goods are a£iually on board 
the (Iiip ; and therefore the infurer is not anfwerable for 
any lo(s or damage which may happen to them, while 
they are on their pafiage to the fhip. And it may be laid 
down as a general rule, that the riik on goods continues 
no longer than tliey are a£bual!y on board the fliip 
mentioned in the policy ; and that if they be removed 
from on board that (hip and landed,, or put on board 
another fliip, without the confent of the infurers, the 
contra£): is at an end, and the infurers are difcharged 
from all fubfequent refponfibility. 

But to this rule there are certain exceptions, founded in 
ncceflity, which it will be proper to mention in this piace^ 

Where the fliip is difabled m the courfe of the 
voyage, fo as to be incapabk of proceeding to her port 
of deflination, and it beconies neceflary to fhift the goods 

(fl) Vid. I Mag. 44. Emerig, torn. I, p. 14. Ord. of 
l^ouit XLV, tit* Contrdts a lagrofjz^ art. 5» 

« iBfixxed 



tChap. VI. S 5.] Duratim of— on Goods. I S3 

• 

infured on board another veflcl. In order to be conveyed 
thither: In that cafe^ though it has been thought that 
the mfiirelrs are thereby difcharged (^i), yet it is now 
clearly fettled, that the rifle continues, and that the in- 
furers are liable for any lofs that may happen to the goods 
on board the new (hip (b). 

So, if it be agreed that the goods infured, may, at a So U it be 
particular place, in the voyage> be remoted from on agreed, that thfe 
board the fhip in which they are to be brought thither, and removed into 
put on board other (hips to be carried to their port of deli^^ pSa^ fc* 
very ; but, on their arrival at the place, there being no '" **»« voyage, 

Yi_- . f 1 t % A /»' and tl-.ere bfinr 

inips to receive them^ they are put on board ^fiore-Jbip^ no (hip there, 
which is ftationary there, to be kept tiUfliips bound to Jj^'/rdaftdlc"'* 
their place of deftination arrive : In this cafe, the rifle con« fliip* 
tinues on the goods on board the ftore-ihip, and if they 
be loft on board her, the infurer is anfwerable. Tliis 
^vas determined in the following cafe. 

An infurance was made on goods in a Dutch (hip, — " From Goods infured 
«< Malaga to Gibraltar, and at and from thence to jB/tj?- fr?m>jr^tu^. 

* ' . 6 with liberty :o 

^ land and Holland^ both or either ; the adventure to put them in one 
** begin from the loading, and continue till the (hip and fl[i",^a*t c.^t^' 
« goods arrive fafely in England or Holland, and are there ^ f^^^^dcd to 
"fafely landed.' — "It was agreed, that upon the ar-. deftination.— 
« rival of the ftip at Gibraltar, the goods might be un- ftj;^^^"^, ",^„ 
" loaded and reihipped on board one or more Britijb fliip, the goods arrivci 
•* or (hips for England and Holland, and to return one boar/LVoTcl^ 
"/^ cent, if difcharged in England:'— In an aftion on «"p ti:i fl,ip- do 

this policy, it appeared in evidence, that when the fhip rifk cominufs iii 
came to Gibraltar, the goods Were Unloaded and put into * !j!L^^ 

zflore^p, (which it was proved was always confidered Tiemays.Ethta 

f^ i. X , , , t « . •>. '■'«'•»''» cited 

as a warehoufe), and that there was then no Brttijh i s^r, i^^ 

fliip there. Two days after, the goods on board the 
Jhre^ip, were loft in a ftorm. — In an aftion on the 
policy, it was inilifted for the defendant, that the infur- 
ance was only on goods on board the Dutch and Britijb 
ihips, and that it did not extend to the ftore-ihip, which 



(a) Vid. Melioy, b. 2. c. 7. 4. n.— (^) Thcfabjca oUbang- 
ing ikejhlp will bc found fully treated, iof. chap« i X 1 §• 3* 
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is con/idered a« a warehoufe at land, and fo not a peril 

of the fca. — But it was ruled by Lord C- J- L^% that 

the plaintiflF was . eutkled to ^recover 5 — ^ For,' faid his 

Policies are to Lordfliip, < in the conftruAion of policks, the JhriOwn 

be conihucd j^^ qj ^^^ /»w, 18 not to bc laid hdd of; but they arc 

largely for the •„ rtir 

Imm&c of trade, to be conftrued largely for the benefit of trade^ and fcnr 

the infured. But it would be a ftrid conftrudtioo ta 

confine this infurance to the unloading and relhipptng, 

and the accidents attendant thereon. The conftrufbon 

fhould be according to the courje of trade in this place^ where 

the ufual method of unloading and refhipping is, that 

when 'there is no Britijh (hip tliere, then the goods arc 

An infurance on kept in ftore-fliips. Where there is an infurance on 

?a74mTt'hct''' go^3 on board fuch a fhip, that infurance extends to car- 

on diorc. rying the goods on ihore in a boat. So, if an infurance 

If airinfurance - , /• t • i i t t t • 

on jioods bc to bc on goods to fuch a city J and the goods arc brought m 

fufficfent'io " '* ^^*^^^ ^° ^^^^ ^ P^' though diftant from the dty, diat 
briiig cnem to is a Compliance with the policy, if that be the ufual place 

which goods ^ which the fhips come. Therefore, as here is a liberty 
deftined for that given of Unloading and refhipping, it muft be taken to 
ieiu. be an infuring under fuch methods as are proper for un- 

loading and reihipping. There is no negle£i on the part 
of the infured, for the goods were brought into port 
the T9th and lod the 22d of November. This manner 
of unloading and refliipping is to be confidered as the 
neceffary means of attaining that which was intended by 
the policy, and feems to be the fame as if it had happened 
in the ad of unfhipping from one (hip to another. This 
is not to be confidered as a fufpenfion of the policy \ for 
as the policy would extend to a lofs haj^ening in the un- 
loading and reihipping from one fhip to another, fo any 
means to attain that end come witliin the meaning of the 
policy.' — Accordingly the plaintiflF had a verdift. — A new 
trial was moved for j but it w^s refufed by Lord J. C. 
Lee^ Mr. Juftice Chappie^ and Mr. Juftice Denifon ,• againft 
the opinion pf Mr. Juftice Wright ; who thought that it 
was a removal at the peril of the infured. 
And t^.e infured But the wotds of the abovc claufe fliew, that the rifk 
*he* **;"^^"^ ^y en goods, in EngUJh policics,likc foreign ones, continues till 
canyji.fc tu« tlicy are " dijcharged^ andfafely landed'^ at the port of deli- 

Tcry. 
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very^ — ^And the infured has a tight to land them at any gr^ds in lighten 

wharf or place, within the port, where fvtch goods are [hJ*port*of dl- 

afually landed* — For inftance, all the ihips laden with ii* cry, where 

hemp for the port of London^ do not land it at the cuilom ufuaUy Undcd. 

houfe J but it is often carried down the river in lighters, 

and landed at difFcrent wharfs on each fide of the river. 

If, therefore, a cargo of hemp be infured from a foreign 

port to the port of London, and tlie confignee t>e defiroua 

of landing it at Woolwich, Chatham, or any other place 

within the port of London, where hemp is ufually landed, 

it would feem that he might fend it in lighters from the 

fliip to fuch place under the protection of the policy. 

For policies of infurance ought always to be conftrued Policies ought 

according to the courfe of trade in the place \ and mif- ^iccording ro th« 

takes and doubtful paffages ought to be interpreted in ^n!f ^n'doulllfii 

favour of the infured {a). cafes, in favour 

But though the general rule is, that tlie infurance on 
goods fliall continue " //// they are difcharged and fifdy 
«< landed,'' yet it has been holden, by a very eminent and 
learned judge, that if the infured take goods from on board 
the fhip in his own lighter, the infurer is difcharged. 

Thus : — Goods were infured to London, ** and until i^ t^« p^^ncr of 
tie/amejisuld be f^efy landed there." — On the fliip's ar- trice them from 
rival, the owner of the £Oods fent his own lighter, and °". '\"'^.^. ^^^ 

' ^ 1 fliipinhitown 

received them out of the fliip; but before they reached lighter, ihcin- 
the ftore, an accident happened, by which they were charged! '^' 

claoiaged. — For this lofs, an aftion was brought againft the 

infurer.— On tlie part of the defendant, it was infifted, that l^^^l^^^^'^"^^, 

the accident happening after the owner had taken the goods 2 Str. 123$. 

into his own' pofTeOion, it was a lofs after the infurance 

was ended.— To this it was anfwered, that if this had 

been an adion againft the mafter or owiiers of the fliip, 

that obje£lion would have been a good anfwer to it, for 

they were certainly difcharged: But in this a£lion it 

would be no anfwer ; for it might as well be faid, that 

during the whole voyage, the goods were in the poffeffion 

of tlie infured, who took the fliip to freight, and whofc 

fervant the mafter was, to this purpofe, as much as the 

lighterman .: That, in the cafe of fhips of great burthen, 

which are forced to lie off, there may be a carriage of 
II . , ■ - - ~ ' ' , ■ - - 

(a) I Mag. 48. 

M 3 many 
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many mSes in boats and lighterSj and it was in the couHc 
pf trade for the owner of the goods to fend his lighter, 
— But Lord G. J. JLee held, that the infurer Mras diC> 
charged. — He faid it would have been othcrwife if the 
goods had been fent by the {hip*s boat, which is con-* 
fidered as part of the ffiip, and its paflage part of th^ 
voyage. The jury (of merchants) thought it turned on 
that diftindion, and found z, verdid for the defendant 
accordingly* 
pbrervNtfions on But it would feem, that if it were the ufage of a 
thU cuic. particular trade, that all the goods in that trade fhould be 

lapded by the owners of fuch goods in their own lighters, 
the rifle would continue even in thofe lighters, otherwife 
the words of the policy *' until Jaffly landed,'* would, 
as far as related to that particular trade, be nugatory. 
And the principles laid down by the fame learned judge, 
in the cafe of Tiernaj v. Etherington {a)^ fecra to war- 
rant this diftindion. — ^The twq following cafes wiM 
ihew, that the riik continues on goods on board a com7 
mon public lighter, though hired and employed by the 
owner of the goods for the purpofe of landing them^ 
this being done in the ordinary courfe of trade. 
Where goori are -^^ infurancc was made on the fhip Sophia^ and on goods 
I'm into u pub- on board, " At and from Grenada to London ; — on the 
tlic purjK.ic of (hip till moored 24 hours, and on tlie goods, till difchatigd 

r!l!'n(k cllnfi- ^"^ ^^^^^y landed," — In an aftion on this policy, fftc 

Ml s: But if ihc declaration ftated, that before the goods, which confifted 

% '^'^)ighter, of fugars, were difcharged and landed, they, by the pe- 

iiis will be a yjis of the river Thames^ and the waters thereof, were 

delivery tg him, ^, ii/y/-^i .,• ,« 

and IOC iMforcr waflied away and loit. — On the tnal it appeared, that 
is d ifch^tgcd . ^^ oTiTiers of the goods, for the purpofe of landing 
Rutktr V. Und, them, had employed one of the public lightermen, who 
BuUi'r T'l^s, P. ^ork on the river for hire, and whofe lighters are num- 
yi/fltf 8,1784. bcred and entered at Waterman's UaU^ without which 

no lighter is allowed to work on the river. On board of 
this lighter were put 57 hogfheads of fugar; and there 
were two men on board, (the ufual complement for li 
lighter), befide the fecond mate of the fliip* Thelighter» 

(«)_ Sup. 164. 
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as it was proceeding to the Ihore, ftruck upon the an- 
xhot of a fhip, and funk through unavoidable accident, 
■and without any imputation of negligence in any perfoa 
on board* The fug^trs being much damaged, the plain- 
tiff went for the average lofs.-^-On the part of the de- 
fendant, it was contended, that though, by the policy^ 
' the rifle was to continue till the goods were fafely landed, 
and tliis was underftood to mean, by the fhip's boats, 
yet the cttftom ' of trade had, in fome inftances, fubfti* 
tuted lighters. But here the merchants had taken upon 
themfelves to employ the lighter, and this not being in 
the courfe of trade, the underwriters were difcharged 
from the fubfequent lofs ; for a merchant may, for liis 
own convenience, depart from the ufual courfe of trade. 
— Mr. Juftice Buller^ in his addrefe to the jury, faid; 
— -<< The decifion of this cau& depends on tlie ufage; 
but the H6t of ufage being once edablifhed, the queftion 
whether the underwriter is liable or not is matter of law« 
But it belongs to the jury to fay, whether that which 
has been done here, be or be not within the ufual courfe 
of trade. The diftin£fcion is between public lighters, 
and thofe which are the property of the. merchant, and 
work only for liim. Public lighters have zjlamp of author 
rity. They are entered at Waterman' % Hall. The cafd 
of Sparrow v. Carrutiers, does not ^ffcGt this cafe. If 
a meifchant will not fend public lighters, it ihall be a de« 
livery to him wh^n the goods are put on board his own 
lighter. But lightermen, appointed by the waterman's 
company, are public officers, and have a public credit-".-—' 
The jury adopted this opinion, and found for the plaintiff* 

A ihip and goods were infured from Peterjburgh to '^^^ conHgnee 
London. In an adion upon the policy, it appeared, tliat ^ft'^^f Z»«io« 
the ihip and cargo, confifting of hemp, arrived fafe in ^"^^^f.^! * *^^'"* 
the Thames : That the plaintifis being the confignees of to land them, 
the goods, employed a lighterman belonging to one of J"c^'huf^fhf ** 
jlie public lighters, entered at Waterman's Hall, to land *'«'*'*''' '* ^""*^ 

, J~ by unavoid- 

tne liemp : That tlie hemp was damaged on board the a»?!c accident.— 
lighter, but without any negligence imputable to the within rhi'^po- 
lighterman : That it is the conftant praftice for merchants *^^y* 
14 the Rujfian trade to land their goods by means of Huny and 

M 4 lighters, ^/J'^'V ^*^« 

Eajler^ I got. 
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lighters, and that there are no other lighters now in ofe 
among the merchants^ but the public lighters.— -Upon 
thefe fa&S) a verdi^ was found for the plaintiffs, with 
liberty to the defendants to move to enter a nonfuit, on 
the ground, that the infuranoe was difdiarged by the 
delivery of the hemp into the lighters employed and 
paid by the coniignees of the cargo.— Upon this being 
moved, it was contended on the part of the defendants^ 
that the rule laid down in the above cafe of Sparrow v. 
Carruthers (a), mull apply to this cafe, the pofleffion of 
the goods being altered, by the owner taking them into 
his own cuftody ; and that it made no difference whether 
the lighter was public or private, becaufe the perfon -who 
hired it, made it his own pro hdc viccy and that the goods» 
while on board it, were completely in his own cuftody. 
— But the court {b) determined that the defendants were 
anfwerable for the lofs which happened in the lighter.— 
Mr. Juftice Heath faid, — " The queftion in this cafe is, 
whether the goods infured have been fafely landed^ within 
the meaning of the policy. To every part of the policy 
we muft give effeft. It is admitted, that the miloading 
of Rufjian fliips is entirely carried on by public lightersj^ 
and that no private lighters are ever employed in that 
bufinefs. Then, what effeft is to be given to the words, 
<* ufttil the goods (ire fafely lattdtd^** if they do not ettend 
to the goods when on board the public lighter ; for* in no 
other manner can they be fafely landed. It is true, that 
the mafter and owners of the Ihip were difcharged^ when 
the goods were put into the lighter ; but the freight and 
infurance are not commenfuratc 5 the tatter is far. tMftt 
extenfivc than the former. As to the cafe of Sparroto v. 
Carruthers^ I think it ought not to be extended. It was 
only a nifi prius 6tc\(\ox\y which, though often cited, kai 
never been recognifed. I do not nuean, however, t» 
quarrel with that decifion. —Mr. Juftice Rooh faid,—- * 
« I cannot agree, that this cafe depends on the queftion^ 

[a) Sup. 165.— (^) Heathy Rooke^ 9iXid Ciambrej Juftkes, 
Loird £/(^7i?, C. J. was abfqau 
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who employs die lighter* Whether it be employed by 
the owner of the good^, or the owner of the {hip, the 
danger is the faune» and the rifle of the infurer ought 
^p to be the fame." — ^Mr. Juflice Cbambre faid, — « The 
argument for the defendants refts entirely on the cafe of 
Sparrow v. Carrutbers* I do not wifli to fliake the au- 
thority of that caie^ nor, indeed, is it neceflary to do 
fo : But I cannot help obferving, that if the decifion had 
been different, I (hotild have been better fatisfied with it. 
The only ground i^n which it can be fupported, is, 
that the owner of the goods completely accepted them, 
and difcharged the owner of the ihip from any further 
concern in them {c). But the cafe before Mr. Juflice BuU 
ter {b) has more weight with me. In the prefent cafe, 
I rely on the words of the policy, and the known and 
fettled ufage of the trade." 

Though the pik on goods, according to the ufual The policy 
words of the policy, is to continue till they are difcharged tion in thc'p^ort 
and fafely landed at the port of delivery, this is not to be «[ delivery, only 

' * ^ ' , till the goods caa 

underfiood as an authority to prolong the riik after the be conveniently 

(hip's arrival at; her port of delivery, for any indefinite jonge?/"** "** 
length of time, at the pleafure of the infured. The 
fair con(tru£lion of this claufe is, that the goods fhall 
remain under the prote£lion of the policy for a reqfonable 
timey till they can be conveniently landed, and ilo longer. 

As, where an infurance was made from London to Port a (hip i« detain- 

£ndicii on the coaft of Africa^ on the fliip till moored *^ ^" ^.^^ ^^J!^^^ 

at anchor 24 hours, and on goods '< //// difcharged and fafely (he cun land her 

kndedr The fliip arrived on the coaft on the 6th of May^ ^^'^0^^', ^f' 

and was captured by the French on the 4th of June, f^^^^c* t^<^ ^}^ 

irrM »• .1 «i 1 it.rt-« continuesjifthcro 

Uf^c trade is earned on by barter on board the vcflel, be no unncccf- 
:aiid the goods afterwards lent on ihore in boats, and ^^ 7 delay- 

* ■ ' \ Parkinfoi'v, CcU 

(a) If that beafufiicient ground to fupport the cafe of Spar* ^jjf'^^ ^' ^' 
row y. CarrutherSi might not the lite decifion be fupported on 
the fame ground In the prefent cafe j for, from the time the goods 
were put into the plaintIfF*s lighter, the owners of the fiiip loft 
aU control over them, and were therefore difcharged from all 
flirt lierqpncern in them. But, as Mr. Juflice J(Ieath very julUy 
obferve^, ' the freight and infurance are not ccmmenfurate/ In 
truth, the infurer, in fuch cafe, continues liable after the owners of 
-ikt ihip arc difcharged,— (^) Rucher v. Lond. AJfur, Sup. 1-66. 

guma 
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gums brought back. In this cafci the difcharge of the 
caVgo was not begun, the gums not having been brought 
down to the coaft, but no delay was ufed. — In.ana£tion 
on the policy, it was contended on the part of the de- 
fendant, that by the cuftom of this trade, the rifk on 
the goods, as well as on the (hip, ended in 24 hours after 
her arrival on the coaft, and that the rifk on the cargo, 
while on the coaft, was pretexted by the homeward po- 
licy, which, in this inftance, was at 15 guineas ^^ rffrf. 
— Lord KenyoHy who tried the caufe, refufed the evi- 
dence both of the homeward policy, and of the fuppofed 
ufage, (which he had on a former occafion admitted 
againft his own opinion, and on which a new trial had 
been granted), to qualify the clear and unequivocal lan- 
guage of the policy, which covered the rifk //// the goods 
were landed. He faid, that if, in landing, any unneceffary 
delay had been ufed, tliat might amount to fomething in the 
nature of a deviation ; but that did not appear to be the 
cafe in the prefent inflance* 
Y«r, if the car- Yet, whcrc a fadior, after a {hip's arrival at her port of 
Sui unroading, ' difchargc, fells the cargo on board, without unloading, 
"ntna f!?"*" ^^^ ^^ \>VLy^r of the goods contrafts for the freight of 
freight of it to them to fome other port; but before the Ihip breaks 
rnfurer irdif- * ground, fhc mccts with an accident and is loft.-— In this 
charged. ^^^^^ '^^ infurcrs arc difcharged ; for the property being 

changed, and freight contradled for de novo, it is the fame 

91s if the goods had been landed (a) . 

But the general B^^ ^^ foUoTiving dcte^nination wiU (hewj that where, by 

'" «Tb \^^^' ^c *if^gc of a particular tradcj it is cufjomary to keep the 

xtUgtofi pjrri- goods on board. the fhip even beyond tlietime when they 

might be conveniently landed, on account of the (hip '3 
crew being necefTarily employed in other bufinefs, the rifk 
wi}l continue till the time when, in tie couffe ff that 
tradej they are ufually landed. 
A fliipandgo<KU Ati infurancc was made on two (hips, and on goods on 
the c^IT 0/ £rt- toard, « From Dartmouth to Waterford, and from thence 

b* it Air, TliC ' 

gi^jds are Icf" a '* 

Joig time f,n 

boa*d aiui liie («) General treat, of trade, 78. 
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to the port or ports of difcharge, on the coaft of Labra^ fl»jp >wvei at 
fior ; on the JbtpSj till moored at anchor 24 hours, and this being u(m.i1 
on the goodsy until the fame Jbmdd he ther$ dtfebarged and '^^^^^^^ 
fnfely landed.** — The two (hips arrived on the coaft of place, the riOt 
Labrador i the one on the 2 2d of Junty the other on the continue!. 
14th of July 1778; and from the time of their arrival, ^^ rtnnt- 
the crews were employed in filhing, and had taken out tv'>Xi^t'i:-49?^ 
none of their cargoes, except at leifure hours, fuch things 
as were immediately wanted. On the 13 th of Augu/ly an 
ji'merican privateer entered the harbour^ and took both 
yeflcls. — In an aAion on the policy, to recover the value 
of the goods, the defence was, that there had been an un- 
neceifary delay in unloading the cargoes, and that the lofs 
was therefore imputable to the negligence of the in-» 
fured. On the other hand, the plaintiffs relied on the 
words of the policy, and the ufage of the trade, which 
thty proved to have been for three years, to proceed in 
yoyages of this fort as the (hips infured had done. It 
appeared that the plaintiffs had the only warehoufes on 
^e coaft of Labra^QT^ but that they were not fufEcient 
to hold the goods, if they h^d been landed; that, in 
irhartering (hips for this trade, it was ufual to ftipulate 
(hat they (hould have 60 days allowed for difcharging ; 
and that, in fad, they were fometimes longer. That it^ 
' the Newfoundland trade, it was ufual to keep their goods 
feveral months on board, and fometimes even till they 
have part of their homeward cargo of fi(h on board; 
that the (irft obje£i is to catch fi(h, and they' unload only 
when they cannot fi(h; and that the old cargo being 
chiefly fait and provifions, is gradually taken out as it is 
confumed.— Upon this evidence the plaintiffs had a ver« 
did. — The defendant moved for a new trial, on the 
ground, that the policy on l^t JhipSy having exprefied 
24 hours after their fafe arrival as the duration of the 
riik on them, no underwriter could fuppofe that he was 
^o be liable for the goods for 50 or <$.o days longer ; that / 

the fair conftrudion of the policy was^ that the goods 
were to be protcded a reafonable time, and until they 
could be conveniently landed *, that evidence of the uiage 

of 



i7» 



OftbeRiJk 



[Book. I. 



Every yndcr- 
vritcr IS pic- 
fi.med to know 

Ihepradicc 
of the tradehc 
!nfur»sin,thougb 
rccinily elta- 
Wilhcd.' 



The ufagc of 
another fimtbr 
trade miy be 
given in evi- 
dence, to (hew 
the piifticc mi 
9 newly cfta- 
bliflied trade. 



When the rifle 
on the lh!p bc- 
f ioi and ends. 



f n France^ 



of €m particular trade ought not \o have been ad- 
mitted \ and that a fpecial claufe might have been in- 
fcned in the policy for prote£)ing the {hip and goods 
during her ftay. — But the court held, that the infui^ 
was Uable for this lofs.— Lord J/<zfu;/&/(/faid;~<< The 
trade of fifhing on the banks of Newfoundland^ efpecially 
from the weft of England^ has been known and prac* 
tifed for many years. Since the treaty of Paris j a new 
trade has been opened to Labrador. The infurance here 
is on the (hips, and the goods till landed. The defendant 
fays, the plaintiffs have been guilty of unreafonable de- 
lay in landing them. That queftion was to be tried* by 
the jury, and could only be decided by knowing the ufual 
pra<iice of the trade. Every underwriter is prefiuned to 
be acquainted witli the prad^ice of the trade he infures^ 
wliether recently eilabliihed or n6t. If he does not 
know it, he ought to inform hinifelf. It is no matter if 
the ufage has only been for a year. This trade has ex- 
iiled, and has been condu£l:ed in the fame manner for 
three years. It is well knoMm that the fifhery is the ob- 
jeft of the voyage ; and the fame fort of fifhing is carried 
on in the fame fort of way at Newfoundland. The point 
is not aiialagous to a common law cuflom ; and the evi- 
dence of a ufage of a fimilar trade at Newfoundland wa^ 
admiffible/' 

2. Upon the Ship. 
UPON the fbipy the riik in fome countries is made ti» 
commence from the time ihe begins to take in her firft 
goods or ballaft, and to continue till after Ihe arrives at 
her place of deftination, andis entirely difcharged. Inothers, 
the riOc is made to end twenty-one d^ys after the fhip's 
arrival ; or fooner if flie be unloaded {a). — ^In Fr^we, if the 
time of the riik on the (hip he not regulated by the con*- 
tra£^, it runs from the time (he fets fail, till her arrival 
at her port of deftination, and till ihe be there anchored 
and moored at the quay {b) . 

» I . H I ^— .»». « I II in- ■ ■ I ' 

(a) I Mag. 47. — (b) Ord. o( Louis XIV. tit. ContraU a la 
grofffy art. 5. Vid. Valin on this art, Potbier^ h. t, n. 63. Emcn 
rig. torn. 2. p. 14* 

la 
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In England,, the commencement of the rifle on the (hip In England. 
Varies in almoft erery cafe. In outward-bound voyaged, » 

It is generaDy made to commence from* her beginning to 
load at her port of departure. 

Sometimes privateers on a cruiic, ihips engaged in 
the coafting trade, or in fliort voyages, are infured for a 
limited period of time ; and, in fuch cafes, the rifk com- 
mences and ends with the term, wherever the (hip may 
then happen to be. 

If a ihip be infur?d from the port of London to any If an infurance 
other port, and before i^e breaks ground, an ac the rifle dils not 
cident happen to her, the infurers are not anfwcrabk : f' niratnce liii 

** her departure 

for the rifk does not commence till flie fets fail on her from thence. 
departure from the port of London : But if the infurance 
be ^^ at and Jhnn'' the port of London^ the infurers are 
liable for any accident that may happen to her, from the 
time of fuhfcribing the policy. 

When a (hip, expeded to arrive at a certain place abroad, in homeward 
is infured « at and from" that place, or from her arrival \°y'i7''f r^ 

J T ^ J the policy li " ^il 

there, the rifk begins from the firit moment of her arrival andfrm^" 
at the place fpeciiied; and the words ^^ firjl arrival" are 
implied, and always tmderftood in policies fo worded. 
The rifk in fuch cafes continues there as long as ^le 
ihip is preparing for the voyage infured: But if all 
thoughts of the voyage be laid afide, and the ihip be 
fuffered to lie there for a length of time, with the own- 
er's privity, the infurer is not liable; for this would 
be to fubje£l him to the whim and caprice of the owner, 
who might chufe to let die ihip lie and rot there {a). 

In fome foreign countries, the rifk on the ihip is made Objeaiooftoth^ 
to continue, as we have already obferved, till fhe is en- ^E^ilh/l^^i^ 
rirely difcharged. In others, it continues for twenty-one 
days after her arrival \ unlefs fhe be fooner unloaded.-— 
But in Englijb policies it is ufually made to continue only 
* tmtH ihefhip hath moored at anchor 24 hours in good fafftjy 
— Magens obje^, and not without reafon, that freight is ' 

not earned till the cargo is completely difcharged, and 



i^mm 



(a) Ptr Lord Ch. JiardwcJUs in Motteu* v. Und. Affur, 
I Atk. 54.5. aad in Ch'itty t. Selnvyn, 2 Atk. 359. Vi^. Bird 
V. Afplcton^ 8 T. R. i^i, fup. 59. 
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as it is almoft impoffibk for a fl&ip to onload in fo fliort 
a time as 24 hours, the confeqiience isy that the freight 
remains unproteCked, from the ezpiradon of the Z4 hours 
till the {hip is difchargeid. Therefore, fays he, in bot- 
tomry bonds, and policies of infurance, on ihtp and 
freight, there (hould be a ftipuladon that the riik (hall 
not end till the expiration of a certain number of days 
after the (hip's arriral {a). 
Theinrunrit Where the policy contains the ufual words ^ until Jbe 

a.*Tcf the time. ' ^oth moored at aucbor 24 hours in gooijafftyy the fol-» 

lowing cafe will (hew that thf infurer is anfwerable for no 

lo(s afte^ the expiration of that time. 

A (hip is moored A (hip arrived in the Thames at the wharf where fhc 

a'lier, tib^rc be- was to unload, ou the 1 2th of January^ and was hid 

ing no room for ^^ ^^ outfidc of thc tier, thcrtf being no room for her 

her wi:nin j— ^ ' o 

after the 24 on the infide : Her fails were unbent, her top-mafts 
dri^ai'froro her ^^^ck, thrcc anchors out, and (he was Ia(hed to another 
anchors —The (hip and fo continued till the loth, when fcveral (hips 

inrurer ij not * ^ 

liable. and. a quantity of ice drove athwart her (tern, forced her 

M^erntin V. adrift, and (he was totally loft.— In an a£Uon againft 
^<r//, at N. P. an infurer on this (hip, Lord Kenyan^ who tried the caufe, 

was of opinion that (he was completely moored on the 
1 2th of January \ and as the accident did not happen 
till above 24 hours after that time, the infurer was not 
liable for the lofs. 
ThithoMi The following cafe (hews that this rule holds, even 

thoujh the caufe ^j^ere the lofs arifcs from a caufe which exifted ante- 

of the lot* exift- 
ed before the cedent to the time of the (hip's beine moored. 

The nufteVoV a ^ Q^ip ^^^^s infurcd from Hamburgh to London^ and in the 
Ihip having been cQurfc of the vovage thcmafter Committed barratry by(mu^- 

jguilty of fmug- . / / o 

giing during the gling on his owu account on the Englifb coaft ; and for 
u'feKcdOT thil^ this (muggling, the (hip^ above three weeks after (he had 
account after Oie amycd in fafctv at her moorings in the Thames^ was 

arrives and has ' ti- r- 

been moored 24 feized by tfac revenue officers. — In tins cafe it was de- 
iwV/'iTi^ii-" termined that though, by the ftat. 24 G. HI. c. 47, ai^l 
bie, though the the Other excife laws, the forfeiture attaches thc moment thc 

forfeiture at- , .1,1/1. 1 /• • 1 

tachcd the mo- oftence IS committed, and the (hip may be Icized at any 
"'" wmmhier time aftciwards ; and though the barratry, in this ca(e. 



was 
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X T. R. 152, inf. (a) Vld. I Mag. 23. 47. Vid. Ww. 243. 
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vras committed during the voyage, yet the underwriters 
'were not liable for this lofs. — ^Mr. Juftice WilUsj in de- 
livering the opinion of the court, faid, — « Though the 
cuftom-houfe officers might feize for the forfeiture within 
three years after the faft; and the Attorney General 
might file an information at any time while the ihip was 
in being ; is the infurer during all this time to continue 
liable ? Suppofe the (hip had gone feveral voyages after- 
wards } and fuppofe a partial lofs paid, and the under- 
'writers name ftruck out of the policy, fhall an a£iion 
be afterwards brought upon the policy ? His accounts 
could never be fettled, nor could he be finally difcharged 
whilft the Ihip was in exiftence. Such a pofition would 
be monftrous, and attended with infinite inconvenience.. 
There muft be fome certain reafonable limitation in point 
of time laid down by the court, when the infurer Ihall 
be releafed from his refponfibility. If he be liable for a 
month, he may be liable for a year, and fo on. And 
we all think that the law on infurances would be left 
unfettled, and in much confufion, if any othei time were 
fuggefted than that prefcribed by the policy, namely, the 
continuance of the voyage^ and the Jbip*j mooring 24 hours in 

So, where an infurance was made on a flxip ior Jix a (hip is infureii 
months i and three days before the expiration of that time, d^j/n'l'^h?ch*' 
fhe received her death's wound ; but, by pumping, flie I'^e flic gets her 
was kept afloat till three days after the time ; it was de- but furvivcK tb^ 
termined that the rilk was at an end before the lofs !l*™°"^*"-"r 

The infurer is 

liappened \ and that therefore the infurers were not liable, not liable. 

Upon the fame principle, if an infurance be made on a MirltZ^^ 

man's life ^ a yeary and fame (hort time before the ^"jjf'-^'o^i* 

expiration of the term, he receive a mortal wound, of cited by Mr. 

which he dies, after . the year \ the infurer is not lia- Ud^ytrs.ofi^, 
ble. iT.R.260. 

But before the rilk on the ihip can be faid to be com- But if the ibip 

* pletely ended, flie muft not only have been 24 hours fcrfrom he? *"" 
moored at anchor in her port of deftination, but fhe moorings befort 
muft have been during that time in good fafety^ in the endedj the riik^ 

fuUeft ««>tiottei. 
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fulleft fenfe of thofe words. If, therefere, tlie fliip be 
obliged to perform quarandnei this does not end tho 
voyage. The vopge only ends when the (hip b arrhred 
at her port of deftination, and is there moored 24 hours 
in good fafety (tf). And the fdlowing cafe wiH {hew, 
that, if the (hip, before the 24 hours are expired, be or- 
dered to the proper place to perform quarantine, the riik 
continuesj^ though ihe do not leave her moorings tiU long 
after the 24 hours are expired. 
A ihip, nfter be- A fhip was infuTcd, " At and from Leghorn to the 
wfthTThc** 24 "^ " po'* <>f London^ and till there moored 24 hours in good 
hours, is ordered cc fafcty." — She arrived on the 8th of July at Frffb Wboff^ 
place to perform and moored, but was the fame day ferved with an order 

a"i"r':fll"cJiiu. ^^ g^ ^"^^ ^^ *^ ^^^ ^^ perform a fourteen days qua- 
tiuci. rantine. The men upon this defcrted her, and the cap- 

M^'aphiv.Ramn^ tsun on the 1 2th applied to be excufed going back, which 
t str. 1248. petition was adjourned to the 28th, when he was or- 
dered back. On the 30th ihe went back, performed 
quarantine, and then fent up for orders to air the goods, 
which he could not do till the 14 days were expired ; 
but before the fhip returned, fhe was burnt on the 23d 
of Augufl.^\x. was ruled (^) that though the fhip was fo 
long at her moorings, yet fhe could not be faid to be 
there in good fafetyy which muft mean the opportunity of 
unloading and difcharging; whereas here fhe was ar* 
refted within the 24 hours, and the hands having deferted, 
and government having taken time toconfider the petition, 
there was no default in the maflcr or owners, 
^cifthelhipbe Thc following cafc will fhcw that, upon the fame 
SidircrVar' P^ciplc, if the fhip, on her arrival at her port of Act-^ 
priuy within the tiuation, bc fubjeft to fcizure under an embargo and a 

dedaration of reprifals, and fhe be in fa^ feized, within 

the 24 hours, though fhe be permitted afterwards to lind 

her cargo, the infurer is liable. 

AihiparrWetat ^ ^*P ^^^ infurcd ^ itom Milboa to Rwertf and till 

her port of def- j^ hours moorcd in fafety there." — The fhip arrived^ 

tiaatiof)> and ^ 

ilnds an embargo 

laid there, upon (a) Vid Claroc^ cb« 9, trt. 15.—/'^^ At N. P. probably by 

which fhe ii de- j^ q^ i 

tained as prixc : ' ^ ^ 

«i^Th« infuma wt 
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^Ut an pt^/Wiff^ b]%d beOH Ijlid 01^ aH JSnglj/t IFCflels jfl :ireltable,tho|a:h 

^1 P9rt. 'Ae captain w«nt on flidfc the day h» amv«^, icd t^"aSdTJ^" 
and the next day the embargo was laid on hU fcip. He i^^rgojj^dde.jvcr 

-^ y • p -'^ r - It to the con- 

was ^ifterwards permitted to land bis cargo, which ^e fignces. 

delivered to his confignces, but the Ihip w^is detained Af/««f// v. ^t^ 

as prize^ and the captain and crew allowed fubfift* ^'Tw', atN. p. 

enccy as prifoners of war, froni the time of their ar- 

TivsJ.— In an a£^ion on the policy, it was ruled by Lord 

Kenyoni that the fliip was as much within the power 

of the enemy, as if a guard had been put on board the 

moment {he arrived. SKe pould not, therefore, be fai4 

to be %/[ hours, or a minute, moored in fafety^ as far as 

relates to the infured ; for imn^ediately on entering the 

port Ihe was, to all intents and purpofes captured by the 

French. 

When the voyage infured is defcribed in general terms. If the riik on a 
as ^^ from A^ to B.," witliout expreffing how long after td ^.^geiJl^^nyj 
her' arrival the Infurance is to continue; it has been « ha« been hold- 
holden that the rilk upon the Oiip continues till (he has tin oie \\ uu- 
bcen unloaded and difcharged from Ae voyage (a).— ^^^.1"'*'*''" 
And though it feems reafonable that an infurance on the 
fhip, for the voyage from A. to B. generally, ihould con* Yet an inrur^mce 
tinue till the objeft of the voyage is accompHfhed, that ^^^Z'l'^^^^ 
is, till her cargo is landed \ yet, in the following cafe ^<»n »» «"? *»p 
it was determined that an infurance upon a (hip to Jo'- hounaranyport 
iattAca generally ends as foon as fhe moors. 24 hours in any ]Jj|[^'i|*t*"b^^f 
port in the iflaad, and does not continue till Ihe comes to I'vcred in 41(^1- 
her laft port of ddivery. 

A ftiip was infured «* From London to Jamaica'^ ge* c*^^ v. C^piv- 
nerallj\ and, ty a fubfequent policy, flie was alfo in-.^^fs]^*^ 
lurdl, ^ At and from Jamaica to London^^^Thc fliUL . 
having touched for Ibme days at one port of Jammcmp 
iwas loft in coafting the ifland, but before ihe had de- 
livered all h^ outward boimd cargo at the other ports 
4JL die ifl«nd,— The 'ihip was what is caMod a general 
Jhip \ that is, (he was advertised at Lloyd*% coffee boufe^ 
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Orneral infu- 
fancc on fliip 
md {oodt to 
Jamaica, Tbe 
mip, after dif- 
charging part of 
her cargo at one 
port, it clmrrered 
•for another voy- 
lage, in which 
fhe it to deliver 
the reft at ano* 
ther port of the 
ifl^d^^OThe 
rift ended on ' 
both fliit> And 
goodty at tbe 
lit It pert. 

Le/gkv, Afmtker, 
at N. P. E/f. 
P'^.^ltf I'arA 



u^ bomd to At ifland generally ; and* b^the courfe of 
trade, to touch at jdie fevcral ports of tMRffiand there to 
deliTcr fome goods and^ take in others. — In an a£tion oh 
the iomeuard poKcj, in order to fheW where the home- 
ward rifle commenced, it was neceflary to Ihew at what 
dme the outward riik determined; and after an examin- 
ation of merchants as to the cuftom, it was decided by 
a fpecial jury that the underwriters' on the homeward po- 
licy were liable for the lofs, being of opinion that the 
outward rifle ended when the (hip had moored twenty- 
four hours in any port of the ifland } and did not con- 
tinue till flie came to the laft port of delivery.— Upon a 
motion tor a new trial. Lord Mansfield faid that the 
inclination of his opinion was the contrary way. But as 
the caufe had been thoroughly tried, and no new light 
could be thrown on it, he wasagainft granting a new trial. 
The other judges concurred^ and Mr. Juftice WiltnoLtzxA 
lie was of opinion that the verdid was right, the {hip 
baring arrived at Jameaca^ the firft port flie came to 
trade in. 

So, where an infurance was made on the (hip Pa^ 
lifer and goods on board, ^* At and from Gtorgta to 
<< Jamaica^ and till moored 24 hours^in fafety/'— The 
(hip arrived at Montegp Bay, where fhe moored and re^ 
mained nearly a month, and the agent of the infured fold, 
and delivered^ tlie greateft part of her cargo to merchants 
there. The captain then chartered the (hip to proceed 
from thence to 5/. Annis^ and there take in a cargo for 
London ; and it was verbally agreed that the remainder of 
the cargo, which was lumber, (hould be carried as hallafi 
to &t. jlfme's. Accordingly the (hip, after taking in fome 
fudick, pro<^eedied toward St. Anni\ but wa? loft in her 
paflTage thither. — ^In^an adion on the pqlicy, it was urged 
for the plaintiff, that tbe policy being in general terms, 
<< to Jamaica^** it meant to include all the ports, in thslt 
ifland, at whicli any part of the cargo was to be deli- 
vered 5 and therefore, upon fuch an infurance," die ^[f 
may go from port to port ; but at al^ events, the goods 
were proteAed by the policy till they were all difchargei 
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imdjafely landed}. — ^But Lord Kenyon, whd tried ittt cabfe, 
keld clear!)^that the rUk on the Jbip ceafed on her being 
' moored 24 hours in the firft port of the ifland, fil^ the 
^purpofe cf unloading : --He faid thlt, when a fhip is infured 
to any particular port of delivery, if by ftrefs of weather ' 

• (he be forced into a difietent port, and there difchar^e 
'part of her cargo, (he is ncverthelefb pi^teded by the 
policy tin flic arrives at her port of delivery. But it 
appearing in evidence that Montego Bay was the original 
deflination of the cargo^ and that its not being wholly 
delivered there, was only prevented by the new agree- 
ment, he held that nothing could be recovered for the 
lofs of goods. For a fhip, infured to Jamaica generally^ 
cannot be permitted to go from pprt to port, round the 
whole ifland, for the purpofe of unloading, efpecially 
where, as in this cafe, the fame perfon is owner of both 
(hip and goods. 

In France it was ufual to Infure to Ac French Wefi 
India iflands generally ; and, in fuch cafe, the rifk otl 
-goods continued till they were landed at their refpeftive 
places of deftination ; and on the Jbipj till (he had dif- 
charged her cargo at the laft of thofe places. — -But where 
the (hip had difcharged all but a fmall part of her cargo,- 
amounting to about one per centi on the M^hoki and had 
begun to take in her homeward cargo, the rifk on the 
(hip was confidejred as at an end, and the iiifurer dif* 
charged (tf)* 

But they hold, that fd long ^s any cOnfiderdble part of - 
the cargo remained on board, the rifk continues, though 
part of the homeward cargo be put on boatd; 

As where an infufance was made On a (hip ;md cargo 
from Bourdeaux to the French Wiji hdia^IJUmds i vAth^ 
liberty to touchy Jioyi^ and trade at futh ports or places as - 
the captain Jbould think proper (b J. — ^The (hip arrived at ' 



(a) Emerig. torn, i, p. 72.-^^7 This, I conceive, ts the ' 
. meaning of the words, * Touchant et faifant ^chelle aux^AdCpitl 
* q\ic bpn femblera au capita! ne.' Vid, Emtrigon*^ explanation 
of thiidaufein French policies, vol. 2^ p. 30. 

• N i Jajuemet 



yaqiamtTuk oi. Demng^^ and these dif^fed of pan of 
her cargo, and ^ook on board 26 bales of cotton, and 
after a ftay of five months, (he failed for &, X«m/, to 
contintte the fale of her outward cargo, and to procure 
the remainder of her homeward cargo. On her paiTage 
thither Hie was chafed by three Engllfb privateers into a 
bay, where the captain landed as much of the cargo as he 
could, and then fet fire to the (hip, to prevent her falling 
into the hands of the enemy. — In a fuit to recover for 
this lofs, the infurers contended that as the infured, be- 
fore the lofs happened, had began to take on board their 
homeward cargo, this put an end to the outwavd voyage, 
and difcharged them. On the part of the infured it was 
infifted that the a6 bales of cotton were too tnconfiderable 
to change the charafter of the voyage from outward to 
homeward ; that there was nothing in the contrafl to 
prevent the replacing a part of die cargo, by goods of 
the place where the (hip touches, and that the riik on 
the (hip continues till the outward cargo is all, or neariy 
all, landed* — ^The infurers were condemned to pay the 
bfs* This fentence was reverfed \ but, upon appeal to 
' the parliament of Bai$rdutttn% the original fentence was af-« 

firmed, and the infured recovered (a). 

It is obferved by Enurig^H cat this cafe, that as the 
cargo was not all difpofed of at Jaquemely tlie ihip-'s de« 
parture for &• Lfiw ought to be looked upon as a con- 
tinuance of the voyage,, and upon that principle the filial 
decifion was right : But that it wouU have been otherwife, 
if, by the fale of vll, or nearly all the cargo at Jaqmrnd, 
the outward voyage had been ended. 
The rifle on the Ii^. general, the rifle on the rigging, tackle, furoi- 
ihipfn»y conti- ture, and pro^fions of the ibip mfured^ continues no 
put'tTaj^*!'" longer than they arc attached to, or remain on board 

the (hip. But the following cafe is an authority to (hew 
that where it is n^eflary to put thefe articles on {bore 
during ^a repair, and this is tlie ufual pradlice in inch 
cafes, ^e riik condnues on diem while on (hore, and 

: ^ ^ ^— ^-^ — ^ r-; — r-rr-r' 
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if they are loft or damaged by ftny of the perib tndJlf 
tioned in the policy, the infured is liable* 

An infurancc was made on the ibip Onjlotuj ^ At and '^^^ r^n'^ns a^ 
« from Lonim to any ports or places beyond the G^ an put on (ho^ 
« of Good Hopij and back to London^ free from average f„"J*h7 *fJ2**^' 
^< under 10 ^f* rm/., upon the body, tackle, &c. «f the courfeofth« 
« ihip : Beginning the adventure from the date of the umf by wd"'* 
<< policy, and to continue till the ibip ihall have arrived <^«ni.---This ii a 
*« as above, and there anchored 14 hours iu good iafety/* poHcyl^ ^ ^ * 
The fliip arrived in the river OuUon, in C&//M9 wbetd p,//"TX" 
(he was to ftay to clean and refit, and for other pur* P-^- ^J^- 
pofes. Upon her arrival there, all her rigging and fw ' *'' '*** 
niture were, by the Captain's orders, taken out of ho*, 
and put into a ftorchoufe called a Bafii Smd^ built fw 
that purpofe on a fand bank, in the river, near Bank 
Saul liland,. in order to be there repaired, and preferved 
till the ihip fhould be heeled, cleaned, and refitted. Sooa 
after, a fire broke out in the Bank Saul belonging to Ik 
Swedi/b ihip, which communicated to that belonging to 
the Onflow^ and confumed it, together with her rigging 
and furniture* It appeared to be the univerfal ufage for 
many years, for European ihips, when they arrive near 
this Bank Saul IJland^ to unrig and depofit their rigging 
and furniture in a Bank Saul, in tlie manner above-men^ 
tioned : And this is for the benefit of all perfons con- 
cerned in the fafety of the ihip. The ihip having been 
again rigged, and put into the beft condition the place 
would permit, arrived in the Thames. — Upon this cafe 
it was infiilcd on the part of the defendant, that though 
the infurer was liable for all loiles, during the courfe of 
the voyage^ yet that this liability was confined to lofles at 
Jea only; whereas this was a lofs on ihore. But the 
eourt determined, after great confideration, that the lofs 
on the Bank Saul was a lofs within the words, intent, 
sttd meaning of the policy.— Lord Mansfield, in deliver- 
ing the opinion of the court, faid,— '< The tackle, apparel, if ,1 bfsbewhh- 
and furniture, of the ihip, were infured exprefsiy from j^*|jj i^^^'^ 
fire during the voyage, and until her return to London. itcy,irisincum. 
Thcic being deftroyed by fire, during the voyage, and furii^^ft^"' 
before her return, is a I06 withm ihc g^eral words of ^»»« i?»rofc froif. 

' ^ - a peril not tna 

N 3 OX fared agaioft. 
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l]ie pcdicTf and it wa$ therefore incumbent on dia 

defendants to (hew, from the manner in which it hap-r 

pcaedy that it arofe from a peril againft which thejr did 

IMcriiiiaf tks noC infuie. Bol the infurer^ in eftimating the prendttm, 

v^apintiM ^^ ]^^ confidered the ofiial coiirfi: of the voyaee, 

policiet i» Ml ex* / o ' 

preiiirefemiceio end dcfcribing the Tojage in the policy is an cxpicfs re- 
ftaacci «a^^f femioe to the ufual manner of making it^ as much as 
^* if every circumftance were mentioned. The only obje£Hon 

was, that the lofs happened on land^ and not in the (hip; 

M* on the water. To l}iis die obvious anfwer is, that 

neither the words, nor the intent, of die policy make 

fiich diftinfbion." 

each a tofs b to ' So, in a fimilar cafe, where the fiiip's promjions were 

xLT^iV" ^•^•^^^ ^^^ P"* "^ * ^^ *^'' ^^ *^ deftroycd by 
a« if it had hap. an accidental fire, the queftion was, whether thofe pro- 

[be ihip. vifions were covered by the policy j but it was admitted 

BriigkyJVhii' ^^^ ^ *^y were, it was to be confidered in the fame 

ffMrr, 4 T. R. light as if the accident had happened on board tbejbip, 

Everfifndcr- Evcry un4er^ter is prefumed to be fully convcrfant 

^ri^riipre- j^ ^^ uAial courfe of the trade on which he becomes 

lumed to'be ac- ' .' 

Quainrcd with an infurer ; and therefore, if he does not know it, he 
cradTon which ^^^^ *<> inform himfelf becaufe he will be bound by the 
he hccodicf an ufagc of fuch trade, a? much as if it were particularly 

inferted in the policy. This rule has been already exem^ 
plified in the cafe of Noble v. Ktnno%uay fa J, and it is parr 
ticularly to be attended to by underwriters upon Eq/f Indu^ 
voyages, the policies on whi^h are fo |in}imited, as to time 
and place, that they include the country voyage therci 
and all riiks that may be run in coiifequence of any new 
agreement made in Indi^ to prolong the time mendoned 
in the charter party ; nor is it neceflary to inform the 
underwriters of fuch new agreement ; 918 that, and all 
Qther neceflary informadon on the fubje^ may i^adily Jbe 
had at the India Houfg. Tbt^ will appear by the jfoUowing 
decifions on infurances of this fort* , • 

An infiiwnct An infurancc was made on a fhip, « At and fifoii., 

»;.f fid( pf fhe »■ I . , 1 .. 
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<< Per/ia^ or elfewfaere beyond the Cape tfGood J^f for« country Topgc 
<< wards and backwards, and during her ftay at each the tncie.*^ 
" place, until her arrival at London J' — ^In an a£tion on- ^^^^^^ ^ 
this policy, tried before Lord Mansfield^ it appeared in ^'«'f 3 ^ 
evidence that the charter party was in the ufual 
printed form, containing a claufe impowering the com* 
pany's fervants in hdia to detain the ihip for any time 
they pleafedf not exceeding a year from the time to 
uriiich (he was chartered. That the (hip failed on the* 
25th of March 1762, arrived at Bwnbay the 19th of Sep^ 
Umber % left Bombay liit 4th of November \ arrived at Cad^ 
cutta the 5th of Mareb i^S^^.-^On the 28th the prefident 
and council entered into a new agreement with the cap* 
tain, reciting that the charter-party would expire on the 
nth of Februmj 1764, but that it was expedient to 
detain the ihip in India \ and the captain, by that agtee<^ 
nient, lets the ihip for a year from that day.»— In July 
17639 the ihip arrived a fecond time at Bombay \ failed 
for Bengal in December \ axrived there early in 1 764 \ bSXtA^ 
again for Bombay the 19th of March f and on the 2Xil was 
loil.— On the 3d of April 1764 the owner received a 
letter from the captain dated the 14th of April 1763, 
with a copy of the new agreement, which was publicly, 
read in a coffee-houfe. The next day fome infurances 
were made by the owner, and on the 17th of July^ other 
infurances were made : All which were made after this 
letter was publickly read.— It was further proved that it 
was very common in this trade to detain ihips for a 
year by a new agreement, which was very beneficial to 
the ownf rs } to which ufage the words of the policy are 
adapted, being without limitation of time or place, and 
without any reference to the firft voyage ; That all this 
might have been learned at the India Houfe : But at the 
tiihe of the underwriting, no mention was made, or 
queftion aiked, when the (hip failed, or when ihe ar- 
rived, or whether ihe was continued for a year according to 
th^ ^roviib in the charter party ; and none of the under* 
vi^ters deiircd to Be off^, after tJicy knew of the new agree- 
ment to prolong the {hip's ilay.-*The defence fet up 
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, hf ik^ Mddt^tilri ^kiy thsl the ^oli^ WaA V«id» be* 

caufe, at the time of the uhderMnfltliig, thej were ndt 

eatprf fidy toM df the hew Agreement to detain tb6 {hip 

beyond the tiftte provided by tht diarter p&ltfy»^iB(it iSit 

plaintiff obtaine^i a verdtCl. — JJpbh a motion for a new 

criaU the court det^tminkl thit, tinder all the citctun^ 

ftance$j the plaintiff Ira^ entitled to iee6Ter.*^Tbe tt^ 

fons which goremed the court in ikm deeifiott went; 

•^That the underwriter! ard prefuihM i6 khdW 01^ cOurfe 

of ttie Eafi^lndia tr^e, the terihs of the charter ^arty^ 

and the deftination of the India {hip^, (which ate ulkdef^ 

the dtreAion of the cotnpany and tidt of their ownefd) : 

That the charter party is a priiited fotm df yery long 

ftanding : That, befides the liberty thereby giveni to p1r6«^ 

long the ihip'6 ftay for a year, it b very common, by a nen^ 

agreement, to detain her a yeas longer ; for no ihip 

ebmes home in balkft, and the longer a (hip is kept^ 

the niore beneficial to the owners. That the words df 

the policy are adapted to this ufage, being Without li*» 

citation of time or place, attd without any reference tbt 

Ae firft voyage particularly mentioned in the charter party : 

That thd terms of the policy precifcly defcribc the rifle in its 

iltmoft latitude, aiid neceffarily extend to every prolonga^ 

tton of (lay, afid every country voyage : That the^&gq 

of the India trade, and the courfe of the voyages in it» 

i¥cre notorious to ihfurcrs, who muft be fuppofed fuf* 

ficicntly conufaht of llieih, and the obligation of the po^ 

llcy is taken from the u&gc, and the words of the char* 

Itr-party, which refer to that ufage, in the fame man'^ 

net as if it were exptcfsly infcrted in the policy ; whereas 

if every perfoii infured {hould be obliged to ftatd to Ac 

iiiTHrer aU the grounds of his expeftations, as to die 

fhips continuance in Ihdiay or her returning to Bnglani^ 

it might produce great litigatidn and confufion in cafes 

ariling upoii thcfe policies : Befides, it woUd be contra* 

difioty t6 the policy, to fay diat the underwriter H 

not failure for a country voyage. 

If h a policy on A fimilat qiieftton arofe upon a pORcy on eoo^s, feecie. 

an India voynge, -. j /!• jcv« t j tJaf * •^. 

there i>c liberty *"* CBects, ou D04fd ah Eoft'-indiaman^ on hCc voyage 

« From 
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^ f 1r6th Lohdon t6 Madras and C&i/m ; with liberty to " * '"'^Af /•(r 
■^ ttmih^Jiaijf and trade at any potts or places whatfocvcr.** « any 'j^i« or 
— ^When the fliip arrived at Madras^ flie was too late to " P**"V "'l^if. 

* ^ ' covtrt.tne nflc 

go to China that year j upon which flie was employed «vcn of a /f«»w 
by the council there to go from Madras to Btngcl^ to *^'^^2LIZ!**' 
fetch rice ; which voyage fhe performed once, and pro- %^^^^ 2 '^* 
ceeded on the fame voyage a fecoiid time, in which ihe 29 o. ui. M8« 
was loft* — \t was obje&ed^ that thefe intermediate voyages fup. '94. ' 
were not iitfurednmdet the policy; for the words ^^ H 
^ tmtehtfiaj^ ^dtradi at any ports ^ places tuhatfoemr^^ 
only meant to give a iicenfe to ftay at fiich places as it 
^Uld be neccffiiry to ftop at in the ieurfe tf the u^j/« 
The plaiAtiff; howevet> obtained a verdidi*— »Upon a 
motion for a new trial, the eourt determined, that thefe 
intermediate voyages were a rilk within the policy ; and 
that the infured were therefbre in titled to tecovcr.— -Lord 
Mansfield faid,— *' To ttnderftand this policy you muft 
refer to the eourfe of the trade to which it relates. By 
tbe ttfual courfe of the trade, if an India (hip come to 
Madras too late in the feafon to proceed to Cbina^ the 
council employs her in ^n intermediate voyage. It is for 
the benefit of all concerned that (he fliould be fo em- 
ployed ; the underwriters are perfe£^ly well acquainted 
with this ufage, and are bound to take notice of it. Be- 
fore the year 1780, it was ufual to infure both the out- 
ward and homeward voyages in one policy, and then the 
words *< lackwards and forwards^* were tnfexted. Since 
then^ they have divided it, and infure each voyage in a 
diftind policy. The policy in queftion diflers from others, 
beCAufe it contains not only the ufual permiQon to touek 
0nd fiMf^t any ports or places, but alfo to tradi tfaerei 
wbidi alt words fo large that they feem fufficient toinclude 
the intermediate Topge. Itwould narrow the eonftradion 
. very miidi indeedj to fay that the p<£cy relates to 
thofe places onIy> at which they ihall fl^ in the voyage^ 
• Ti|^ yif^d^ tmpbycd ocrtaittly take in die ifitermediate 
voyage ; asid'^die iiiage of tiide tonfiriiis.tbk cooftrac* 
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The following cafe (hcfws t}iatt even where the liberty, 
is aal7 ^ to touch and Jlajj yet, by the ufage of the. 
trade, intermediate voyages are covered by the infurance. 
In a nk«p«iicy, A (hip was infured, <' At and from London to Madras 
•X'^^JrUi ** and Bengal, beginning the rifle upon the faid fliip, at. 
/my at any port, M Jjondon^ and fo to continue till the arrival of the faid 
,|c :^B7 chTuI ^ (hip at Madras and bengal, with liberty «9 ^^uriS aiuf 
ageoHherndt^ «^^« ^ ^ ^^ or place in the voyage.*'— The fliip ar- 
^IlkoThTfnur. rived atJI^^n/, where, by an order of council, ihe was un. 
•ediotcjcytget. jj^icd, and fent for ri6c to Vifag^namj and her voyage 
j^mrfam v. to Bengal was poftponed. She was afterwards fent to 
^«/«r, B. R. j^^^ in ballaft, and was taken in her paflage. — In an 

Htl. 2$Cr. Ill, o » T . 1^ /• fT t . . 

MS-S-CP^i. a«ion on the policy. Lord Mampeldy at the trial 
^*' thought that the words of the policy would not admit 

of fuch a latitude of conitruction, as to take in the in-^. 
ttrmediate voyage, the words being much narrower than 
thofe in the laft cafe ; and the piaintitf was nonfuited. 
But this nonfuit was afterwards fet afide, the court being 
dearly of opinion that the riik continued during the in- 
termediate voyages.— Lord Mansfield faid,—** This being 
a policy on the (hip on an India voyage, and the ufage, 
as to the intermediate voyages, being notorious to all 
parties, the contrad muft be confidered as referring to 
it. This ufage is that, when the (hips arrive at Madras j 
the council may fend them elfewhere." 
But the gencni But though, by the well known ufage of any particular 
b!!rty"te*touch*" trade carried on by this country, a voyage is fometimes 
and ftiy It any ^Qyercd bv thc policy, which is not within the exprefs 

ports and placeii « * * 

meant only wordsofit} yet, the general rule is, that a liberty ^ to. 
FiurcVurfe of"* * l^itcb ot onjports or^aces* means only places in the ufual 
ihe voyage. oourfc of the voyage \ and this general rule muft be con- 

fi^ered as applicable to voyages undertaken oy the ihjpa. 
of foreign nations, unlefs the ufage of the particular 
trade in which they are engaged be made known to 
BrUifi underwriters! who cannot be prcfumed to be con- 
ufant of fttch ufage. 

An inrwance ' Thuft :— An infurancc m^ made, ^ At and from 
i;i,f v;;tg^S ^^ Pon VOriefa to PomUcherr,, Madras, and Ciina, and 
f^rkerry and (c gt and from thence back to the (hip's port or ports- 

Chinm, with li- ^ 

^rty to touch ot 
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♦« of difchargc in France^ with liberty to touch in the «ftf «• "^ ftay at potts 
«* ward or homeward bound voyage, at the Iflcs of France^ win noTcoVer^a 
<« Bourbon, and at all or any other place or places where-. ^3^!iy*lS!Jl^ 
V foever." There was alfo a claufe in the policy, ^ That to touch atuiAav 
« the fliip, tntbis voyage, might proceed to, and touch pUc^mcaU*^ 
<< and ftay at, any ports or places, as well on this fide, po«^ »°<i p'^ctt 
<* as on the other fide of the Cape of Good Hofe, without oourfc of ihe 
<< its being deemed a deviation,*' — ^The Ihip arrived at v«y««t- 



•» 



Pondicherry, and, after remaining there a month, failed ixtvmlre^.iVit' 
for Bengal inllead of going to China. Having wintered, /*"» ^^- *7<- 
and undergone a repair there, ihe returned to Pondt- 
deny. Both in going and returning (he touched and 
took in goods at, or lay off^ feveral places ; and fo prolonged 
her voyage to and from Bengal much beyond the ufual 
time. Having taken in her homeward cargo at Pondt-- ' 
cherry, fee proceeded on her voyage back to L'Orient, 
but was taken by an Englt/b privateer. In an ^lon on 
this policy, one queftion was, whether the vopge to 
Bengal was infured by the policy, under the general li- 
berty to touch and ftay at any ports or places? — Upon this 
point Lord Mansfield, who tried the caufe, held clearly 
that tfaofe general words were, by the expreffions '< out- 
« ward and homeward-bound voyages,** and ^' in this 
^ voyage," qualified and reftrained fo as to mean only 
places, in the ufual eaurfe of the voyage to and from the 
places mentioned in the policy {a). 

• A liberty to touch and fiay at any ports or placet doc8 Alibaty t* 
not authoriie the infojred to trade at any of thofe placeSt does not author 
Thus :— A (hip was infured from Whitehaven to &. "^^i^^j^^^ 
MichaeP^, and from thence to her port or ports of dif- a»^ trade. 
pharge in ^e Channel, « with liberty to touch and ftay Siitt v. kr^ja^ 
•• at any port or porta on her paflage out.'*— The feip by J^^'fj^^'" 
ftrefa of weather put into the port of Dublin, where iho 
continued three weeks, and there broke bulk and fold a 
quantity of coals with which (he was partly f reightedt-^ 
Upon this coming out in evidence, hord Kenyon faid, 
)hat the plaintiflF could not recover onder this policy, be-r 
l^anfc the liberty to touch and ftay at any port, coul4 

(^) VM» this 0|fe ple4 nMwe at large, iof* ch. 13, { i. , 

never 
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never be exteiuled to give the infured a liberty of trading 

at fuch port ; for that would be to make the underwriters 

infure a voyage not in their contemplation. 

The rift may If the voyage defcribed in the policy has really been 

wm^^ceH commenced, though at a time, and under circumftances 

tkougft under ycrv dificrcnt from thofe which were in the contemplation 

circuinftancet ' , i • i_ » t. 

unfaiefcenattiie of the parties at the tune when the pohcy was ene&ed ; 
nnwofchccon- ^^^^ j£ ^^^.^ j^^ no fraud, mifreprefentation, or conceal* 

ment on the ptrt of the infured, this ihall be a good com- 
mencement of the rifle, 
from ^! to']?'*' Thus :— The (hip Timandra having failed from Lijhm 
being repr^reitt- on a voyagc to Madeira^ and from thence to Soffit 
part of a*^!(^y^gc OH the coaft of Africa^ and back from thence to Lifbony 
from tf in^cf to ^'^ plaintiflF dircfted his broker to make three infuran- 
j4. andb^ck to ces, viz. ouc on thre&fourths of the fhip, for the round 
having i^iied^'to voyagc, OHC on three-fourths of the freight, on the . voy- 

ibi"obircd to ^^ *^°" ^J^^" *^ Madeira^ and one, (which was the 

return to B. infurancc In queilion), on three-fourths of the freight 

fiiii™rr.rand * " f^om S'lji to Lijh&n.** — ^Thc two former were efie£ted 

he r'v^T e b-ck ''^^thout any difficulty j but the broker was not able to 

from thence to/?, get the third underwritten at the feme time, on account 

liable fur thi$ '" of the diftant period at which the rilk was to commence : 

^ili^^i'^utt However, on a rcprefcntation fomc time afterwards, that 

of which the he had received intelligence of the ihip's arrival at Jifa* 

wa^i^a pi'rt "was dAra^ and that flie was about to proceed on her voyage 

And^hl^'faTit^i immediately, this alfo was effeacd.— An adion being 

from J. for B. brought ou this policy for a lofs by capture, the defendant 

wtsagoodcom- . , ., . • ^ _^ . /./%. ^ * 

mencrmentof paid the premium into court, mfiiting that the voyage 
fuKd°^'**^"" infured had never been commenced. — ^Upon the trisd of 
• > the caufe, it appeared that when the ihip arrived at Madnrm^ 

mcreuPuH^ ^ ^^ ^^^ cxccpt two, being alarmed by reports of 
fV' *<^ fome Moori/b cruifcrs being off Sajfi^ and their having 

captured and ill-treated a Dafte and an jimericatij quitted 
the fhip, and refufed to return to her, imlefs die captain 
would promife to fail immediately back for Lijhtm. Un- 
der thele circumftances the captain carried the ihip back 
to Lifiofii but on his arrival there, the charterers in- 
fifted on his proceeding direftly from Aence to Si^^ 
which he accordingly did> and was captured on bis return 

from 
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from Seffi to IJfi»n. It was in evidence that tlie dif* 
ference of feafon, arifing from this, delay, did not vary 
the rifle. — The jury found a verdiA for the plaintiffj and 
upon a motion for a new trial, it was contended on the 
part of the defendant, ift, That where At voyage is in- 
furcd from A. to J?., it muft appear either that the ihip 
is at A. at the time of the infurance, or how and when 
fhe b to arrive there ; otherwife it would be an indefinite 
infurance on the firft voyage which the (hip Ihould make 
from A. to B. with the fame mafter, and the other re- 
quifites of the policy : That if it be ftated whether the 
Ihip be at A. or when (he will be there, this becomes an 
ingredient in the rifle infured ; and this feemed to have 
been the underftanding of the underwriters, when they 
refufcd to infure till they were informed of the fhip's ar* 
rival at Madiira / and confequently, as the ihip, inftead 
of proceeding to Saffi^ had returned to Lijhny the voy- 
age infured was abandoned; or rather, as the previous 
part was abandoned, the voyage infured never commenced* 
2dly, That this was not an infurance on any voyage 
which the ihip might make from Saffi to Lijhn ; but on 
a voyage from Safi to Lijbcn^ being part of a voyaget 
already commenced, from Li/bon to Madeira^ from thence 
to Soffit and from S^ back to Lijbon ; and that the re- 
prefentation of thb to the tmderwriters was the iame in 
this cafe as a warranty, in as much as there was a fub* 
iiantial deviation from it* That the voyage undertaken 
at the inftance of the charterer was a new voyage % and 
that no recommencement of what had once been aban- 
bandoned, could make the underwriter liable*— The court 
determined, however, that the plaintiff was intitled to 
recovcr.-*Lord C. J. Eyre faid, — ^^ It is admitted, that 
this is a new cafe, and there are no authorities on 
the fubjed* It has been argued on the part of the de- 
£ex\daat, that the voyage infured was the third branch 
pi a voyage fpecifically defcribed in the .policy; but I 
take dke voyage infured to have been a voyagefrom Saffi 
to Ltfim only. Now, that the voyage defcribed did 
JBterally commence, there can be no doubt, and I know of 

I no 
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-tM> waj SB wliiSi (hat Toyage couUBe reftriAcd in poiAt 
of tommeitfceineiit or ccmnadcm with any other voyage^ 
init by reprefentation or warranty. If a man be afkcd 
to underwrite a voyage from Saffi to Lifbon^ he naturally 
enquires what this vopge is, and at what time it will 
commence, that he may judge of the rift. He wiU ex-« 
pe£l a reprefentation, and that reprefentation oaght to 
be true. Here the reprefentation was, that the fliip was 
bound from Lljhtm to Madeira^ from thence to £0^, and 
"finom &2^ to Lijkm. That reprefentation was true at 
the time it was made, and the underwriter was to form 
bis own calculation of the time when the (hip would 
arrire at St^. If the infurance be made on a repxt* 
fmtaition which is true at the time, it would be difficult 
to ftate a cafe, where fubfequent events, not happening 
through mtfcondu£b, and not totally difappointing the 
Topge, would difcharge the underwriter. In tliis cafe 
the underwriter formed his judgment of the rift, knowing 
that all was executory, and that an alteration might arife 
that might increafe the rift* He underwrote upon the 
teprefentation made to him. A circumftance occurred 
under which the captain was at a lofs how to z6t. He 
kefblyed to go back to Li/ban^ and there the charterer re« 
quired him to fulfil hb engagement. He failed accord- 
ingly, and arrived at Saffii and in the courfe of his voy- 
age home was captured. Then, why are not the under* 
writers liable ? They were literally bound to infure a 
voyage from Saffi to Lijbon ; tied up, indeed, as far as 
a reprefentation of the proje&ed voyage, executory in 
its nature, and true at the time, could tie it up.— *The 
royage from S^ to Ljfion might have been performed 
with as much eafe after the circuitous vopge had taken 
place, unlefs a Spant/b war had broken out, as ui the 
ditcSt courfe originally performed, from which the {hq» 
was diverted, by circumftances for which no one was 
to Wame." 

'. Though* the (hip, in this cafe, being under the ttecef- 
fity of changing the order of the places to which ihe was 
infured^ yet a$ ihe did not abandcm theorigmal voyage^ 

I but 
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' but in faft failed from Djhn to Sajfi^ in order to perform y«* »f fl»e ^o 

her engagement with the charterers, the rilk continued, original voyage, 

and the underwriters on the whde voyage remained liable* HITcj!^^*""' 

Therefore, in an a^iion on the policy, on the fame The ihip ii in-» 

Ihipjir tie round voyage, from Li/ion to Madeira^ from rtoKlvvyage. 

thence to Sa^.and back to Lijhon, the fame faas ap- "ft^clfef^Tilc^ 

peared upon the trial as in the former cafe, with the ad- cnptain, on hit 

dition of a letter, dated the 1 8th of Augitji, at LiJboHj writes to his 

from the plaintiff after her return from Madeira, to his wh«rerihc"tn. 

broker in London, .containing this paffagc,— ^«« Should the dffwrircn wiu 

<< merdiant here who chartered the veflel, infift on her thcmfcWct lia- 

« proceeding to Sajfi to fulfil the charter, I want to know J^j^^r'^^id ^n? 

" if it be agreeable to the underwriters that the veflel fi^onhispro- 

, . - - ceeding to >f. 

^< may proceed to complete her voyage, as by recent ac- hkI i» unfwtitd 

. « counts the rilk is not fo great. I expeA your imme- {^^J*?* ^^Z. 

** lliate anfwer refpediing their determination on this ?>»" ^^ r>^^ 

<^ bufinefs. I hope they will be fatisfied that the return the inftan^eof 

«< of the veflel to this port, is much more in favour of Sfp'^p'iJJ^iJto"* 

.** them than of me, or of any other perfon concerned* ^ *«* ®" ***' 

*<« By the next packet that fails from hence, I Ihall be SenTc is'cap- 

«« able to inform you whether (he is to proceed to Sirffi ^^{^J^ ^ 

<* or not \ but the opinion of the underwriters one way the deviation be- 

^ or the other is ncccflarys" The broker, in anfwer to wccfity/and^ 

this letter, ^ave it as his opinion, that the policy on the J^* S^^jj^^^* 
round voyage was at an end, and informed the plaintiff been abandoned, 

.that he had efieded a new policy on the voyage from Drffc^ir, BwU, 

Sqfi to LiJtoH.— The jury found for the plaintiff.— The de- J,™- * ^'-f' 
fendant moved for a new trial, contending, that although 
the deviation made by returning to Lijion might poffibly 
be joftified by neceflity, ftill it appeared by the plaintiffU 
.letter, that the original ohjeGt of the voyage had not 
.been kept conftantly in view; for it long depended on 
the will of the charteirer, whether the veflel ibould pro- 
..coed or not i and the plaintiff himfelf was manifeftly 
defirous of abandoning the voyage.— -The court deter- 
mined that the verdi£l ^i^s right, being of opinion, that 

the plaintiff, although he aded witjh great prudence and ' 
circumfpe£tion, had never abandoned the original voyage, 

but 
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but (;onSdcr€4 bimlidf litbte to cm^uc it^ fo^xMi the 

cbsgrterer in£ft on it. 

3. Upon Freight. 
Vponfra'gh, jn ^^^ infuraficc n^njreigitf the rillt gcnctjiny begins 

, commence till from the doi^ tbe goods are put on board* If an acci- 
i»ttton^*ard! ^^^ happen to die fhip before any goois arc put on 

boards wliich prev^ts her from failixig, the infured caj)^ 

not recover for the Ipfs of freight, which the (hip nug^t 

have earned if the accident had not happei>ed« 

Ai^infonoceb Tlius : — An tnfurunce was made ** on ihip and 

^^b*I^df * •'freight, at and from Janiaica to Brijtoir—A, cargo 

xo lie put on ^ag ready to be put on board ; but while Ac fhip was 

bwd, but ihc - *. f I- . • A i- . 

fhip in loft wbUe Careening for the vopge, a fudden tcmpelt arofe^ and 
V^^l^tlyhT ^^ ^^ '^ft* — I" ^o adiion on the policy^ the defendant 

lllli"e'th"r?ik P^^^ *^ ^^^* ^^ thjbip into court. But the plaintiff 
never having infiftcd on the lofs pf Hxc/reigbt the ihip nvouldhave cprncdp 
c«iB»enced. jf ^^ apcidcnt liad not happened.— But Lord C J. Z^ 
Jo»qprv.M'«//ai ruled, tfiat as the goods were not a^ually on board, fo.as 
1251. * to maVe itit plaintiffs light of &eigh{ emmepce^ he could 

noi be allowed it. 
But if part he But, in the follpwing cafe it appears, that if part pf 

fuiSS^pinVva. the cargo be put on board, and the reft be ready to fee 
ittMipoijcfymay (hipped, tihc infurcd may recover /or the whgle frpieht^ 

- icoover fur lli« *^ * , ' ^ 

whaic ftcighL upon a vaiued policy. 

PavCMlhip. ^^ infurance was made on freight, valued at 1500!. 

pad, and the The fcip was driven from her moorings and loft, wlien 

iaft>ieadv to be ■ o ' 

ihjpped ; but the <)nly freight to the amount of 500 1. was on board, though 
riaiucd^ 'ii?y go<>dsto thc unount of the rdl of the freight were, at 
the infured fliaii ttihe time, lying on the quay, ready to be fhipped. — In an 
wboie freight, -adion on ibts poKcy, Lord Kenyan, who tried the caufe, left 
MonfgMie ^ to 'flic jury to conGder, whether this was a mere co-- 

£ggintmr, lourablc nrfutance, and a gaming policy, or a hmifiJk,^ 

tranfa&ion ; If flic latter, he was of opinion, that flit 
infured was intitled to recover for the whole value in the 
-policy. The jury accordingly found the whole fum. The 
defendant^a counfcl obtained a mk for a new trial, which 
lie afterwards abandoned, the court being -fttongly of 
dpinion agwift binu 

But 
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But though ths commencement of the rifle on freight ifthefhipbcioft 

is, in general, from the taking of the goods on board} her port of load- 

yet, the following cafe will (hew, that where the fhip is '^\*2ll -^"^^^^ 

to fail to a diftant place to take in her cargo, the rifle whole freight. 
commences on the freight from the time of her failing for 
that place. ' 

A fhip was chartered, " To depart from the Thames A ftip faiij from 

. London to Tene" 

*• and proceed to Tenertffey and there to receive on r/fir, to take in a 
"board from the freighters, 500 pipes of wine, to ^^f^ l^„M!l%n^ 
" be delivered in the TFefl Indies.'^ — A valued policy was " '^^ '" ^^^^ 

, voyage :— The 

eQe^ed on half the freight, <' At and from Londm to infuren on 
« Teturiff^, and from thence to any of the IVeJi India ^^^^fj^^^^'^- 
••Iflands, Jamaica txcciQtti.x and at and from thence to. TKompfonv.Tay* 
•* the Bay of Honduras ^^^^^-^l^z fhip was taken on her voy- 
age to Teneriffr.-^ln an a£^ion on this policy, it was de- 
termined, that, as the charter party was an entire contrafl:, 
and as the fhip's departure from th'e Thames was an in- 
ception of that contrail, an inchoate right to freight 
commenced upon her departure, which was an infurable 
Interefl. And as xhc lofs of the fhip necefTarily induced 
the lofs of the freight, the infured had a right to recover 
for that lofs upon this policy, which was an infiirance on 
the freight. That this cafe was diflinguifhable from that of 
Tonge V. JVatts {a)y where the inception of the rifle would 
have been the taking of the goods on board ; and that it 
was as great an intereft as the profits expefted to aVife 
from a cargo of molaffes, which, in the cafe of Grant 
V. Parkin/on (i), was held to be an infurabk intercfl. 



Sea. 6. 

JFbetber the Rijk may bs charged. 
ly, aftef th« infurance is cffefted, any thmg be done Changing the 
by the infured to alter the na^re of the rifle, thia muft ilik ^fterthepo- 
be- done wiA the confetii of the infuters, otherwife it !;*'^ '" r^^'&^d, 
will avoid the contract : As if, after a policy is cfFcded conwadt. 
on a merchant fhtp, letters of marque be put on board, 
and from a mere private trader, fhe is changed into a 



(<») a Sir. i35X,f!jp. 191.— (^) Sup. III. 

fliip 
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fhip of war, with power not only to defend herfelf, but 
/ alfo to cruife and take prizes : This is fuch an alteration 

of the condition of the fliip, that the rifk muft be ma- 
terially changed from that which the underwriter took 
upon himfclf, and confequently the contraft is thereby 
determined. « 

A fhip, infurcd As where a fhip and cargo were infured on a voyage 
?radc?,"aftlfr- " ^om Liverpool to Oporto r—Th^ ihip.faUed but was 
wards ukcf driven back by contrary winds. She .was tlien dc- 

Icttcrsofmarque, . ' 

without the con- taincd fomc time by an embargo, and before this was 
dTrmitcrs^;— ' taken oflF, a war with France having broke out, the m- 
Thi« difchargcs fured wcrc dcfirous of putting guns on boaad, and 

the undcrwntci s, ri ti*-.^ 

though no ufc taking out letters of marque for her : But fearing that 
ki ™«lfmarql!e. ^^^ might vacatc the policy, tliey afked pcrmiffion of 

the underwriters, who agreed to their putting guns on 

?nlfwT' T* R ^^^^^ > ^^^ peremptorily refufed to permit her to take 
580. letters of marque. ' Notwithftanding this refufal, flic 

was furnifhed with letters of marque, and after waiting 
fome time for them, failed on her voyage, and was taken ^by 
a French privateer. — In an aftion on the policy, it was 
infiftcd on the part of the underwriters, tliat the fliip, 
having failed with letters of marqu6 againft tlieir con- 
fent, the rilk was altered, and the policy thereby vacated. 
— ^The infured, on the other hand, faid that the letters 
of marque were not intended to be ufed in the voyage 
infured y but only in the voyage home\ and that, in faft, 
the fhip had not deviated in any refpeft. — ^The jury, 
being fatisfied of this, found a verdift for the plamtiff. — 
But the court upon motion, fet this verdift afide, and 
determined, that a fhip, infured as a private trader, had 
no right to carry letters of marque, without the confent 
of the underwriters : For they afibrd a ftrong temptation 
to the captain to deviate in queft of prize, and eflentially 
alter the condition of the fhip from that of a mere pri- 
vate trader, which materially varies the nature of the 
riflcj and confequently difcharges the underwriters. 
Obfervarroni on The only ground upon which this dccifion can be at 

all fuflatned, is, that the letters of marque being onboard 
afforded a temptation to the captain to deviate from the 
voyage infured in queft of prize. It is now a fettled 
point, that an intention to deviate^ aot carried into effefi, 

does 



this cafe. 
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does not avoid the policy. Still lefs> I fhould Gonceire^ 
ought a tempation to deviate, which may or may nott 
produce even an intention to deviate, to arfeft the policy. It 
was found by the jury, in this cafe, that tlic letters oi 
niar>que were taken on board, not for the purpofe of 
being ufed in the outward voyage, but only in the home- 
ward, which was not the voyage infured ; and that, in 
£act, the {hip did not deviate. — ^In the following cafe, 
the fiime court determined, that the having letters of 
marque on board, but without the proper certificate of 
clearance, without which the captain was unable to make 
any legal ufe of them, did not vacate the policy. This 
decifion, it may be prefumed, proceeded on the idea 
that tlie having thcfe defcftivc letters of marque on 
board afforded no temptation to the captain to deviate in 
queft of prize ; and yet it will be feen^ that the plaintiff 
rdCovered in that cafe, for a lofs by barratry, in confe-* 
quence of tJie captam's having cruifed in queft of prize, 
tinder colour of the dcfciSive letters of marque. The difJf 
tin£tion feems to be, between the letters of marque 
which afford a legal, and thofe which afford an illegal, 
temptation to cruife. If we were permitted, however, to 
judge by the event, we might conclude that thofe of the 
latter defcription afforded tlic ftrongeft temptation* 

The cafe alluded to v/as an infurance made on goods, Lettersofitianiue 
^* From the Bahama JJlands to Liverpool;' on board a (hip IJ^JI'^J'^^'out Tn 
which had bc^ chartered for 'a trading vopge from i/- propcrcenificatf, 
verfoolto the Bahamas, and back. — ^The fliip, about the fcamcn to enter, 
middle of Afay 1793, having completed her lading, and t^^^t^^^'J"jJ|}I 
having taken in guns and ammunition, for the pufpofe of ing :— This did 
defence, was ready to fail, but Wanted fcamen. The infured ?o m JiVvoid ^' 
could procure none to enter, on accoant of a notion prevail- ^|** policy, even 

, 11 1 t 'L i iho.igh ihe-cnp- 

Ing among them, that the enemy had threatened to treat as um, againft bis 
pirates the crews of every veffel which made any refill- c'l^'fedLadwok 
ance, unlcfs {he had letters of marque, and they incw P'i*e«. 
that this (hip had gUns on board fot the purpofe of dc- M^hTTZim 
fence, but no letters of marque. The time prefling 6 T. R. 379. 
much for the departure of the veffel, the infured, in 
order to quiet the apjirehenfious of tlie feamcn, and to 

o % induce 
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induce them to enter, procured letters of marque^ htd 
nvitbout any intention to make ufe of tffem for the purpofe of 
cruiftng or making reprifals. No certificate of clearance 
was taken out, in purfuancc of the ftat. 33 C III. c. 66y 
$ 15, without which the letters of marque are declared 
Yoid ; and the captain fubje£led to a penalty for depart- 
ing without it \ and it was a part of the written inftruc- 
tions to the captain, before he failed, to proceeds to 
Liverpool with all expedition, agreeably to the charter- 
party, and no mention was made of the letters of marque. 
A few days after the vcflel failed, the captain intimated 
an intention to cruife for prizes, to which fome of the 
crew objefted, as uot being within the fcope of their 
engagement; the majority, however, agreed to it, and 
they foon fell in with an American^ whom they plundered, 
and afterwards releafcd. They then cruifcd for fome 
^ days longer, out of tlic courfe of the voyage, and cap- 

tured a reiTel of the enemy, which the captain fent into 
Bermudas^ and followed tliere himfelf, where he libelled 
his prize in the court of admiralty, in the name of him- 
felf and his owner; and fliortly after, during his flay 
there, his (hip was driyen afliore in a ftorni, and th^ 
cargo loft. He direfted that no mention fliould be made 
in the log-book, of his cruifing for prize. — In an aftion 
on the policy, the jury found for the infured, as for a lofs 
by the barratry of the mafter. — ^The court was moved to 
■ fet this verdia afide ; i ft, becaufe tliis was not barratry, 
in as much as die aft of the captain was done with a 
view to benefit, not to prejudice his owner ; adly, be- 
caufe the taking of letters of marque, without the know- 
ledge or confent of ^ the underwriters, varied the rift;, 
\ ■ and avoided the policy ; and for this, the above cafe of 

Denifon v. Modigliani was relied on as a clear authority in 
poir;. And it was argued, that though the infured in- 
ilrufted the captain not to ufe tlie letters of mar^ue^ 
yet it was plain that they did vary the rifk, becaufe in 
faa they tempted him to do what he did. That it was 
true tlie fame objeiiion had been overruled in Dctitfon v. 
Modigliani ; but the prefsnt was a ftrongcr cafe, becaufe the 
6 captain 
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captain did girc way to temptation, and made ufe of the 

power which the infured put into his hands ; whereas, in 

that cafe, the captain did not a£l under the letters of marque, 

but the bare pofTeffion of them was heW fufficient to vacate 

the policy. But, at any rate, tlie policy was avoided 

before any barratrous a£l committed, by the fingle aft of 

the captain's going out of his way to ftop the American 

ihip. — But the court determined that the infured were 

intitled to recover on the ground of barratry. That the 

ftopping and plundering the American 'fliip was of itfclf V i 

an aft of barratry in the mailer, independent of hit 

taking the prize, being contrary to his duty to his owners, , 

and to their prejudice ; becaufe they had ftipulated, by 

the charter-party, that the fliip ffaould fail direftly to 

Liverpool^ and were therefore liable for any damage that 

might happen in confequence of tliat deviation. And 

though the captain might conceive that what he did was 

for the benefit of the owners, yet if he afted contrary 

to his duty to them, it was barratry. — Lord Kenton faid, 

that the principles on which the cafe of Denifon v. Modig-^ 

Jiani was decided, were new and went to the extreme 

verge; yet, that the- prefcnt eafe was diftinguilhable 

from that, where there were legal letters erf marque to 

enable the captain to take prizes ; but here the letters of 

marque- were not obtained for the purpofe of enabling 

the Ihip to cruife, but to procure feamen ; and when they ** 

were procured, they could have no legal effeft, and then ^ 

it was the fame as if no letters of marque had been oa 

boaxd« 
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CHAP. VIL. 

Of the Policy. 

HAVING, in the foregoing chapters, (hewn who may 
be parties to this contra£^, what may be the fubje£k 
matter of it, upon .what intereft, and againft what rifks, it 
may be made, we will now proceed to {hew how^ and 
in what fonPi the contraft itfclf £ha!l bs made. 

This contra£i: is ufually compounded of the common 
policy, with certain ftipulations or warranties, which arc 
occafionally inferted in it, purfuant to the agreement of 
the parties, and of extrinfic reprefentations. 

For the fake of pcrfpicuity, we will examine each of 
thefe in a feparate chapter} beginning with the policy. 
Under this head, we will confider, 

1. The nature and properties of the policy; 

2. How, and by whom, it may ht eiFe£led ; 

3. The form and requifites of it ; 

4^ In what cgfes it may be altered or correftcd. 



Seel. If 

Of the Nature and differ enf Sorts of Policies. 

A policy what. The policy is a written inftrument, by which the con* 

trad of infurance is efFeded and reduced into form.— 
The term policy of infurance, or ajfurancey as it is fomc- 
times called, is derived from the Italian, potizza di aje^ 
furazione, or difecuranzay or difccurta, and in that Ian* 
guage fignifies a note or hill offecurity, or indemnity. 
It is figned only ^^ ^^^ premium, which is the confideration of the 
by the mfurers. promife made by the infurer, is paid, or fuppofed to be 

paid, at the time the policy is fubfcribed^ the contra£l con- 
tains nothing in nature of a counter-promife, to be per- 
formed by the infured. In general, therefore, it con- 
tains 
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tains only the contrail on the part of the infurers, and is 
(igned only by them. 

Policies, with reference to the reality of the interejl of D'^c^nt fo;t5 of 
the infured, are diftinguifhed into interefif and wager po- 
licies. With reference to the amount of the intereft, they 
are diftinguiihed into open and valued. 

An interejl policy is where the infured has a real, fub- Intcreft policy. 
ilantial, affignable, interefl in the thing infured \ in which 
cafe only it is a contraft of indemnity. 

A tvager policy is a pretended infurance, founded on an W»i;cr policy. 
ideal rifle, where the infured has no intereft in the thing 
infured, and can therefore fuftain no lofs by the happen- 
ing of any of the misfortunes infured againft. Infur- 
ances of this fort are ufually^xprefled by the words, *< in- 
^^*terejl or no interejl y* or, *♦ without further proof of inte* 
^* reft than the policy," or, ** without benefit of falvage to 
<« the injurer:' 

An open policy is where the amount of the intereft of Open policy. 
the infured is not fixed by tlie policy ; but .is left to be 
aCcertaimed by the infured, in cafe a lofs fhould happen. 

A valued policy is where a value has been fet on the ihip Valued policy. 
or goods infured, and that value inferted in the policy 
in nature of liquidated damages, to fave the neceflity of 
proving it, in cafe of a total lofs : For, by allowing the 
value to be thus inferted in the policy, the infurer agrees that 
it fhall be taken as there ftated. — ^This value is, or ought 
to be, the real value of the fliip, or the prime coft of 
the goods, at the time of efFefting the policy {a). 

There may be many cafes, however, in which an in- 
fured may have an intereft in the thing infured, but the 
amount of which, it may be difficult or impofliblc for him 
to afcertain at the time when it is neceflary to infure : 
As where returns are expe£led from abroad, the exa£b 
value, and even the nature of which are luicertain ; fo, in 
the cafe of z prize, where the real value of it can only be 
afcertained when \t is brought into port and fold ; and 



\a) 2 Bur. 1 171, 
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in cvttj tnfttncc where the owners haTe been preveatecl 
from receiving regular or fatisfa&ory advices. In ihefc 
and fimikir cafeS) die infured muft put a value upon the 
things infured in die beft manner he can, accoardbg to 
his means of judging of it ; and in fuch cafes it feema 
proper, and is become cuftomary, to infert a claufe of va* 
luadon in the policy, which fpecifies a given (urn as the va-« 
lue of the intereft of the inAired. — ^Thus : " In cafe of Irfs the 
^*fmdjhip is valued at 2000 /. and the fend goods at 5000 1 :" 
—Or, it eftimates the value as equal to the fums fub« 
fcribed. Thus : — " Thefaidjbtpy goods ^ ^r. valued at th^ 
^^ fum infured.^* • 
Thcva'ucinfuch The only cfFcft of the valuation is, that it fixes the. 
opi'y^rhe prUne * amount of the intereft in the fame manner as if the in- 
"^- furer were to admit it at a trial ; and for every purpoife 

it muft be taken, diat the value was fixed fo as th%t the 
infured might have an. indemnity only, and no more. — If 
it be utidervalued, the merchant himfelf runs the rifk of 
the deficiency. If it be much over -valued, it muft be 
with a bad view ; either to a fraudulent lofs, or to game < 
contrary to the ftat. 19 G. II. c. 37 (a). 

^^^ *the^"n^ * '^^ ^^'^^ ^ *^ policy, being always confidercd as 
furcd needs only the fair amount of the prime coft, the infured needs only 
fcr«Js7hc "*' °* to prove yS»^ intereft^ to tafce it out of the ftatute, becaufe 
amount being ^^ infurer has admitted the amount ; and if more were 

required, the agreed valuation would fignify nothing (^). 
— And though it is faid, in die cafe of Harman v, 
Vanhatton (c)i that the law allows a man, having fome 
intereft in a ftiip or cargo, to infure more^ or five times 
as much, becaufe a merchant cannot tell how much, or how 
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(a) Per Lord Mansfield \n Leivi*- v. Ruder ^ % Bur. 117 1- 
ir-(^) Per Lord Mansfeldt ib. — Ma^sns^ who fccm8 to have 
written his cffay on infurances beforcnhe flat. 1.9 G. II., c. 37. . 
though it was puhllfhed after, fays that in the* cafe of a va- 
lued policy, the infi+rcd has nothing to prove, ♦' fave that 
the goods valued ^ere put on ioarj" — ^Vid. i Mag. 2^ 35. If 
this was the pj-adlicc, while infuraiices without intereft were fup? 
pofed to be legal, how much more ncccffaty to be obfcrvcd bow 
that they are declared by ftatute to be illegal, and are known tq 

be highly defrin^cntal to comt^cptx.-^fcj Sup. 401, 

Jittlci 



I 



IfttiCf hW fa^r may have ul readind9 to lade on boaTdi 
his &ip : Tet it is not £iid) tliat in cafe of lofs, the in* , 
fured might recoiFer more than the amount oi the real 
intereft. And in a fubfeqaent cafe, in tbc yeiar 1716, LeTyfrts.Tan^ 
the Lord Chanoeildr ordered the infured in a rahied po- 
licy on goods, to difcover what goods he had on boards 

But though a valved policy is diftingui&able fi'6ni a DminAion b*;- 
wager poHcy in this, that the former is ficmnded on real in-r policy and ^ 
tereft, the amount of which is agreed by the policy, in the v^£^>'* 
latter the infured has avowedly no infiereft at ail : Yet, 
it muft be owned that a valued policy evidently partahes 
of tlie nature both of a policy on inlereft and of a wager. 
On the one hand it fuppofes a honifidi iutereft in the in- 
fured 5 on the other, Ais intercft is not ahrays expe£le4 
to be CKadly commenfurate with the amount of the iffu 
forer's obligation. There is a real intereft it is true \ but • 

this frequently falls ihort of the nominal value in tlui 
policy; and it too often happens that wager policies 
are effe£Ved under colour of a ixnall intereft, and hi the 
form of valued policies, and the ben^cial effeAs of the 
ftat. 19 G. 11. €• 37, are thereby defe^ed. 

The value in the policy, therefore^ ought only to be Th«vai««»tte 
confidered as frimA facte evidence oi the amount of the 5^/^27^^!^- 
iintereft of the infured \ for though this value is admitted ^^^ ^ ^ *"- 
l)y the infurer, yet, as he admits it upon the merfe vepre* be difputeiL 
fentation ef the infured, if he find that this was falla- 
cious^ that i.t was fa6Htious, and only a cover for a wager, 
it cannot be fuppofed that Jte is fo far concluded by hia 
^dmiiBon, as not to be at liberty to dilpute the value, 
and fliew by evidence that it was a mere evafion of 
the aO:* ' 

By the law of Prancey Ae value in the poKcy fliall be Hnw this ti i#. 
taken to be true as againft die infurer, till he prove the f-^j^jjji^**** - 
contrary (j). V dirty indeed, fays that an infurer cannot « 
be permitted to alledge fraud in the value fpecified in the 
poHcy^ fo as to be let 19 to iheir a new v aluatio n> without 



[a) Valsn fur art. 6^ p. 13^ FofbUr.p. h^ t, a. 15 1, i59» 

fhewinj; 
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fliewing that the value in die policy is at leaft one fourth 
too high {a) ; and for this he might have cited Le Guidon^ 
ch. 2, art. 13. Pothier, on the contrary, holds that the 
value is only to be taken as juft, till the infurer impeaches 
it ; and that the infurer may be let in to prove the valua- 
tion to be too high, even where there is an exprefs claufe 
in the policy to preclude fuch inquiry, {uch claufes being 
always held to be illegal (b), the rule of tlie civil law 
being, Convention ne dolus prafietur rata non ejl(c)^ — ^If 
the exception to the valuation prevail, it either reduces 
the fum infured to the value of the goods, or, if fraud 
appear in the valuation, avoids the policy, and bars the 
demand of the infured: That is, if the infured knew 
that the goods were over-valued ; or even where there is 
2i.preJumption of fraud, arifing from the concealment of a 
former infurance (rf). For by the ordinance of the ma- 
rine (^), the infurance (hall be prefumed fraudulent, if 
the infured do not declare all he has infured ; or even if 
he demand payment beyond the value of the efiedbs in-* 
fured^ For the moment the infured would turn a lofs to 
his own advantage, and feek to recover more than he put 
f in riik, with whatever good faith he might have made 

the original valuation, he is guilty of fraud (/*). Qut 
however the excels may have originated, it is incimfibent 
on him to (hew that it proceeded from fome error on his 
part> or on the part of his agents. Pothier and Valin fay, 
however, that when the tranfa£tion admits of doubt^ the 
judges, to mitigate the feverity of the law, are more in- 
clined to impute the fault to error than to fraud ; and 
therefore, unkfs fraud is made evident, a juftification is 
readily received ig)* - ^ 
In Sttgtatidf if a ^^ England, as we have already feen, we are not quite 
valued policy be £^ rieid. Where a valued policy is bona fide meant as an 

meant u ail ">- ... 1 -n • • . 1 t. 

ilemn?ty, the a- indemnity, the courts will not enquire very minutely whe- 
mouni of the ^j^ ^^ valuation be very near the true intereft of the 

valuatioD will ' 

not be very icru- 

puloufly inqui- 

led into. ^^j ^.j^ y^^ f^^ ^^ ^ ^ ^ _^^j Pothier, h. t. n. I48, 

1^6.— (f) Dig, lib. 13, tit. 6, n. 17.— (^) Pothier, h. t. n. 157. 
— (^) Grd. dc* la mar. h. t. art. 53, 54, $$, — (f) Enurlg. 
▼ol. I, p. a7i» 27a.— (j') FaKn fur art. «3ip. 67, Pothier,h. t. 

*. 78. 

infured% 
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infured. A fmall excefs ought not to be regarded. Con- 

fidering the uncertainty of every valuation, a fcrupulous cx- 

adnefsj in this point, would only occafion endlefs litigation. 

But, on the other hand, if the intereft proved be a mere But if it be only 

cover for a wager, every court muft pronounce the po* **^°^^'^-^^'^aibc 

Jicy to be void, within the meaning of the ftatute {a), void. 

It is only in the cafe of a total lofs, that there is any The only dif- 
material difference between an open and a valued policy. aiil>iKn andTT" 
In the former, the value muft be proved, in the latter. y**"«^ po"«y » 
it is admitted. But in the cafe of a partial lofs, the like total iaf». 
inquiry into the true aihount of fuch lofs is to be madej^ 
whether the policy be of the one fort or of the other. For 
if this were not to be done in the cafe of a valued policy, 
the confequcnce would be, either that every partial loft 
muft be coniidered as a total one, or elfe that nothing 
fiiould be deemed a lofs at all, ux)lefs it were a total 



Se£k. 2. 

Howy and by whom the Poltpy may be effeiled. 

IT feldom happens that there is any dire£k communi- ^J^?^^ 
pation between th^ infured and the infurer. The buii- 
nefs of nQgociating infurances with the underwriters, 
and of getting policies efle£ied, is ufually tranfafted by 
brokers who make this branch of bufinefs their profefSon. 
Thefe infurance brokers, from the importance of their NatareofthciK 
employment, ought to be, and indeed generally are, per- ****^*"«*' 
fons of great refpe£lability and honour, in whom unli- 
mited confidence may be fafely repofed. To the broker 
the merchant looks fo/the regularity of the contraft, and 
a proper feleflion of refponfible underwriters. To him alfcy 
the underwriters look for a fair and candid difclofure of 
all material circumftances affecting the riik, and for the 
payment of their premiums. 

There is ufually an open account between each bro- Account bc- 
ker and every underwriter with whom he has much deal- anrundawri- 



ten. 



{a) Vifl. fap.*i03.— •(*)Vid. ^ ^^* '*7*» 

ing, 
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ing. In this account the broker makes himfelf debtor to 

the underwriter for all premiums, and takes credit for all 

loffes to which the underwriter is liable and which the 

broker is authorized to receive. Indeed it is generally 

miderftood, that by the ufage of trade in Lombn, the iin* 

derwriters give credit only to the broker for their premiumsj 

and can relbrt only to him for paymenti and that he alone, 

tnd not tke underwriters, can recover the premiums from 

the infured. This point, however, has never been fettled 

by any judicial determination. Perhaps it would be for 

die intereft of all parties if thl^ rule were fully efta* 

bliflied, and conftantly adhered to. 

Tboujh the pre- g^^ thowgh tlic underwriter thus looks 'to the broker 

<)ae from the foT his premium, and though the broker in his account 

froni/due la^* with the underwriter, takes credit for Ac loffes and re- 

tho/r/ffrz/rf/. tUTUs of prcmium, which he is authorifed to receive from 

the underwriter; yet, fuch loffes are not to be looked 

upon as a debt from the underwriter to the broker. 

fn/fin and Therefore, where the affignees of a bankrupt who had 

v! CmV*/o« Ynd ^^^ * policy bfokcr, brought an aftion againft the defen- 

others, B.R. M. dauts, who wcrc agents or fa£lors to various correfpondents 

abroad, and the defendants claimed, by way of fet off, the 
balance of an account between them and the bankrupts^ 
in which they debcted themfelves for various premiums 
of infurance, made on behalf of their correlpondents ; 
and took credit for all loffes and returns of premiums 
upon thefe infuranccs. The defendants had no commif- 
lion dfl credere^ and none of their corrcfpondents were 
infolvent; but to all their correfpondents, except one, 
they were in advance on account of infuranccs. — ^Upon 
this cafe, the court held that though credit for the pre- 
miums muft be given to the broker, becaufe the under- 
writers know nothing of the principals ; yet that they 
could not fet off tke loffes or returns of premium due to 
the principals, and which they only could fue for, againft 
a debt due from tlie defendants to the bankrupt. 
Grfve \. Vnh/t, In a fubfequcHt cafe, where thc.aQion was brought 
}iLMS. *^ ^ ^y ^^ affignees of an underwriter againft the fador, it 

was determined, that the defendant might fet off Mks 
upon policies iuhfcribed' by the baoknq^ti and due to 

the 
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defendant's correfpondcnts : But there the defendant had 
a commiffion del credere^ which Lord Mans field S^^'^ made 
kim liable to ^ his corrrfpondents for loffes, without firft 
bringing au aftion on the policy againft the underwriter. 

When the merchant happens to refide at a diftancc 
from the place where he means to be infured, the policy 
is ufually effe£ied by the mediation of his agent or cor- 
fcfpondent there, who, if he be not himfelf a broker, 
employs one, and gives him all necefTary inftrudlionsy 
'vidi which he has been fumifhed for getting the infu- 
Tance elFeded. 

To make a man in agent, in fuch cafe, he muft either Authority »r aa 
have exprefs ditedions from the principal to cauie the 
infurance to be made, or elfe it muft be a duty arifing 
from the nature of his correfpondence with the principal. 
And no general authority which he may have in relation 
to a ihip or goods, will make him an agent for the pur- 
pofe of iafuring on behalf of the parties interefted. There* The office of 
fore a fhip's hufband, regularly appointed by deed exe- ?J|s'Ln!^^^^^^ 
cuted by all the owners, with power to advance, lend, "^y give him 

« 1 11 1 . « , . « * authgrity to in- 

&c. to make all payments, and to retam all claims, 8cc. haa fure. 
no right to make infurance for all, or any of the part own^ 
ers, without a general direftion from all, or a particular 
4lire£iion from each {a\ 

Though one man cannot, in general, compel another "^r** **^** *" 

which jin sffenC 

againft his confent, to become his agent to procure an in** is bound tocom- 

furance to be effeaed for him : Yet thei« are three cafes, §« tlZ^l^ 

wherein an order to infure muft be complied with.— 

ift. Where a merchant abroad has effefts in the hands ift-W*^<^rehe 

of his agent or correfpondent here, he has a right to principal In hii 

cxpefl: that the agent will comply with an order to infurej ^**"^'*' 

becaufe he is entitled to difpofe of the moftey in his 

agents hands in what manner he pleafes. — 2dly. Where ^^'y- Where he 

the merchant abroad has no effecls in the hands of his X^te"of m.^k- 

corrcfpondent here; but the courfe of dealine between •"£ i»»f"«"ancM, 

-,,--,- ^ and lias given no 

tnem has been fuch, that the one has been ufcd to fend notice to difcoo- 
orders'for infurance, and tlie other to execute them ; the 
former has a right to expefl: tliat his orders for infurance 



tnme. 



(fl) R. French v. Badhoufe^ 5 Bur. 2727. 
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^ tbzVL ftill be obeyed, unlefs the latter give him notice to 

3<«y. When he difcontinue that courfc of dealing. — 3dly. Where the 
bdbg fcnt hJai merchant abroad fends bills of lading to his correfpondent 
on condition to Jjcrc, with an order to infure, as the implied condition 

on which he is to accept the bills of lading ; and the 
correfpondent accepts the bills of lading, he muft obey 
the order ; for it is one entire tranfaftion, and the ac- 
ceptance of the bills of lading amounts to an implied 
agreement to perform the condition [a). 
The agent, at To the ofEcc of agent or broker, great refponfibility 

k€i,isanfwcMbie attaches; and in the execution of it, therefore, it is the 
? bi» employer j^^y of ^ach to conduft himfcif with the createft fids- 

for negligence or ^ ' ^ ^ ^ ^ 

vnikil^iiiefs. lity, punfliuality, and circumfpeftion* For, in this, as 

in all other cafes, where a man, either by an cxprefs or 
implied undertaking, engages to do an aft for another, 
and he either wholly neglefts to do it, or does it impro- 
perly or unlkilfully, an aftion on the cafe will lie againft 
him to recover a fatisfaftion for the lofs or damage re- 
fulting/rom his negligence, carelefsnefs, or want of fkill. 
Ercn if A* agent Therefore, if a merchant here accept an order from 
Fiirancc from be bis corrcfpondent abroad to caufe an infurance to be 
jng cflFcaed, by made, but limit the broker to too fmall a premium, 

limiting tl»c bro- ^ ^ x^ . * 

kcrtotooimiiu in confcqucuce of which no infurance can be efFefted; 
Mfwerabic/ " ^^ ^ liable to make good the lofs to his correfpondent {h)\ 

—For though it is his duty to get the infurance done at 

as low a premium as pofTible, yet he has no right fo to 

' limit the premium, as to* prevent the infurance from 

being efFefted. 

lE,Mtm voluntary EvcH if a pcrfon Voluntarily undertake to procure an 

?f hrukc"tny «if^"^^cc to be cffcfted, without the expeftation of 

iiep in the bufi- any remuneration for his trouble, though, perhaps, ht 

is not bound to perform his undertaking; yet, in faft 
if he do proceed to execute it, he will be anfwerable for 



(a) Per BulUr, J. in Wallace v. Tellfatr, at N. P. 2 T. R. 
188 in notis,and in Smith s: LaJceUesy 2 T. R. i8», AjkurJlzxiA 
Grofe^ Js. concurring. — (^) Per Bulier^ J. in Wallace v. lell/air, 
at N. P. 2 T* R, 1 83 in nolii, VId. Lelane^ v, Su^rt, i T. R. 

any 



Ghap, Vn. S 2.] Hew effeded-^AgenU ioj 

■ any negligence or unfkiljFulners in the condu£l of it.^-' 
This will be exemplified in the following cafe* 

In an a£bion on the cafe for negligence, it was ftated j4. graruitounj 

in the declaration, that the plaintiff, in Augufi 1792, l^r^,,^\l 

purchafed certain premiifes from the defendant, who had "cwed and 

then a fubfifting policy from the Pbcenix fire ofiice, from but omhs to 

December 1701 to December 1702: That the defendant gcrtheafiign- 

, V- 1* 1 'r % ment made : -^. 

undertook to get this policy renewed on account of the is liable for any 
plaintiff, and regularly transferred to }iim : That he did, ^^'l^tuu^l 
in fa£t, renew the policy and paid 16 1. which he charged <ion. 
to the plaintifi^, but neglefted to get it transferred from /^y/^JZi^TT'c*- 
himfelf to the plaintiff, by the proper indorfement at the tferdnU, Ef^. 
fire ofl5ce ; in confequence of which, the plaintiff, who ^^' ^^ 
fuftained a lofs by fire, was precluded from recovering 
on tlie policy. — On the trial, it was admittied on the part 
of the plaintiff, that there was no confideration moving 
from the plaintiff to the defendant for his undertaking, 
but that the defendant had undertaken to get the policy 
renewed and. transferred gratuitoufly. — ^On this being ad- 
mitted. Lord Kenyoiiy who tried the caufe, cxpreffed a 
, doubt whether any adtion could be maintained on fuch an ^ 
undertaking. — ^To remove this doubt, the plaintiffs counfel 
cited Wallaces. Tellfair^ acafefimilar to the prefent, in which 
Mr. Juftice Buller had ruled at nifiprius, — " That though 
there be no confideration for one party's undertaking to 
procure an infurance to be cffcStcd for another; yet, 
that where a party voluntarily undertakes to do it, and 
proceeds to carry his undertaking into efie£l, by getting 
a policy underwritten, but does it fo negligently or un- 
fkilfully that the infured can derive no benefit from it ; 
in that cafe he is liable to an aftion.'* — ^Lord Kenyan ac- 
quiefced in this diftinAion, aiid fufiered the caufe to 
proceed : But the plaintiff failing in the proof of any 
promife by defendant to procure the infurance to be re- 
newed and transferred as ftated in the declaration, he 
was nonfuited. 

So, where the defendant, who yas a policy broker in a policy broker 
London, employed another broker in London, by the direc- ^iPjyXokel!"^ 
tions of the plaintiff who refidcd at Liverpool, to effeft a but omits to j^ive 
particular policy, but omitted^ through inadvertance, to ftruaions he it 

deliver ^""^^^^^^^^^ 
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He fliali afifver ddiTtr fb him, With his odiet ittftni£lionSy a letter from 
cafionedby hii the plaiiitifF, contsdmTig material information refpe£bing 

profit from the becn (hcwn to the underwritets.— A lofs having hap- 

(ranfadtiun. • « « • r r •% r 

-, pcned, the ondemmters reniied to pay on account of 
^'^''«^r*'** thia conceahnentt and upon this ground the plain* 
HiL i8ou MS. tiff, in an a£tion on the policy againft one of the under^ 

writers, was nonfaited. The plaintiff brought the prefent 
affcion againft the defendant for the damage occafioned by 
his negligence in not delivering the letter to the broker 
who cfFeSed the infurance. — It was objefted at the trial 
that as the defendant himfelf had no Ibrf of remunera- 
rion for his trouble, an a£tion could only be maintained 
againft him -upon the ground of wilful negligencel — But 
Lord jE'Afc/z, who tried the caufe, held clearly, that the' 
defendant having taken upon himfelf to employ the othei^ 
broker, he was bound to communicate to him all the 
inftruftions he had received, and having omitted to da 
this, he was liable for all the Confequences.— In fettling 
The defendant the amount of the damages in this cafe, tlie plaintiff in- 
noM'ab:c"^fir'Ihe fi^sd-on including the cofts of the aaion brougKt'upon 
coftsofanaaion tlxc BoliGy.— But Lord uBA/<?/» faid that there was no ne- 

brought on the ^ rr , - ' t.' rL-" * • i ' -it 

policy, unicfs it ccflity to bring that action in order to entitle the 
kii*<iefircf ^^ ^'^ plaintiff to r^ oyer in the prefcnt cafe j and. as it did 

not.apj^ear that the a£):ion upon the policy was brought 
by the defir^ or with tlie concurrence, of the priC^eat.de-' 
fexKbnt, he ought not to be charged with the cofts of it* 
The agent muft But it IS not only .the duty of the agent, in tranfafi- . ^ 
^^zmJ^t!^^^ ing the^bufineiiof infurances, to condua himfelf -with ' 

fidelity apd^pun^uality towards his etpployer \ he is .^Ifo 
bound to cbferve the ftri£left veracltj and candour tof * 
Any fraud or wards the infurct* Indeed he cannot be a faithful agent 

concesilment by ' • t ** 

him will avoid to the one, without dealing honourably with the; other % 
ihou^'thc In!" ^^^ ?^J con;ce:alment, mifreprcfentation, or other .fraud / 
fiired be inno- committed by the agent will have the fame effeA in. 

«eQt of It. ..... . 

• avoiding the p<^icy,. as if it were committed by the 
injured. bimfelf, even though it be done without his pri- 
vity or^ knowledge (/z), or ignorantly (^), or eved con-* 

(a) R, Stewart v. D un hp, poA. c. lO. § I. — ^IfJ R, FUzAn^ .** 
fcr/. v: Mather^ i T. R. 12, poft. c.9, ^ I. 

tiary 



trary to his dire£llons. For it is ^ maxim of law Aat, if 
t«ie of two Iniiaqpnt pcrfons muft iyxUkt by the fratid 
or negKgeitce of a third, the lofs flisdl fall on him who 
ttufled the tliird perfon. 

In an aOiion againft an agent or broker for hegligence in mch aaton 
w unfcilfulncfs in cffcfting an infwance, the plaintiflF i) J^j;*;i"^^if ,*^^^^^ 
entitled to recover to the fame amount as he miirht have as in an adtiou 
recovered againft rfic underwriters had the policy beep J^| *"* 
pnq^ly efie^ied. But he can only recover what, inpoitd 
^lam^f he might have recovered on the policy ^ and not 
what the indulgence or liWality of the underwriters 
might probably have induced them to pay (a). — And, In 
fuch an aftion, the agent may avail himfelf of every de* 
fence^ fttch as fraud) deviadon, noncompliance with 
warrantiesi &:<:., which the underwriters might have fet 
up in an a£lion on the policy (h). 

But where the agent ufes due diligence, and does what But if the agent 
is ufual to .get the infurance efFeaed, that is fufficient : ^^"^^,'"^1^1 
As if he fend to LloytTs, and the underwriters refufe to b« i^ufficlcnt. 
take the riik, becaofe the (hip was not raftered $ and 
upon this he fend to Newcaft/e, and gets it done there: 
He has done all that could be required of him ; and no 
a£Uoft wilt Ue againft him for not infuring in Lmdmtj 
dpeciaUy if the owner has adopted his ads (r). 

There are many reafbns why an agent or broker ought Anagentorbr^ 
not to hie an infurer. He becomes too much iaterefted ^^'^^ ^ 
to fettle with faimefii dlie rate of premittm, the amount, writer. 
of partial k>fts, &c. And though he ihould not, himfelf^ 
create any unneoeflary delay or obftacle to the payment of 
alof% he vriU not be over anxious to remove the doubts of 
others. Ifefidcs, he ou^t not, by underwriting the po« 
Iicy» to deprive the parties of his unbialTcd teftimonf^ in 
qib. <rf difpute. For thoug|i there may be no legal olj^ec- 
tion ta his ctmpiUnejf as a witnefs for the other under- 
writers {d)^ it is impofliUe that his credH ibould be aRS^ 



(a) R. Weifitr V. bi TffiHi 7 T. R. i J7, fup. 74.— (*) Pec 
Lord Ke^fOttf in WtUanftn v. CoverMe^ at N. P., after M. 
34 G. III. Pari 303.— (tf) Per BmlUr J. at N. P. in Smid v. 
Cologan, a T. &. t88 m n9Hs,^[d) Vid fient v. JBabr^ T. R. 

a. m. 
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gctber fre^ from fufpicion. The principal, in fhort, can 
never place any reliance in one who makes himfelf an 
adverfe party, and ^ ho is, at the fame time, abore all 
others, in a capacity to abufe his confidence* 
Tnc infurrd may The policv, whcn cfFeclcd, bccomcs the property of 

fnainlam trover • . y. , '. , r , , /- . \ \ 

tor tie policy, the uiiured, m whole hands ioever it may happen to be; 

fikl man'ncVas f"4^^> howcvcr, to any fair or equiuble lien which the 

agiinit the uri- holder may have upon it :_ And if it be wrongfully with- 
held, the infured may maintain an a£lion of trover; 
and in fuch aclion he fhall prove his lofs, and recover 
in like manner as in an atbion againft the infurer. 

If an ngcut pre- If an agcnt or broker, meaning to appropriate the 

tciid that he h;is .' i*rir 11 1 1 r r c ■ 

ciTedtcH a policy, premium to himieli, and take the chance or a fafe arn- 
trover will lie a- vjjj rcprcfent to his cmnloyev that an infurance has been 

gainft I. im for il, *" t '^ r r\* r\'i 

ti (High none has efFedicd agreeably to his hiitrucxioiiSj a practice but too 
n cflcacd. prevalent, the principjil may maintain trover for the po- 
licy againft the agent or brgkcr ; and, upon proof of a 
. lofs, he Ihall recover to the fame amount as he would- 
have been entitled to recover againft the underwriters, had 
a policy been efiefled. This will appear by t]^ follow- 
ing cafe. .^1 
A broker in- An a£iion of trovcr was brought againft the defendants, 
fornn his em- ^jj^ ^^^ brokcrs, for a 'policy "of infurance ; and it ap- 

ploycr th It he ' r y » r 

hjs effcacdo pcarcd on tlie trial, that they had written to the plairi- 
-^in^ttvvrr'fo/ tiff, tlic mafter of the veflcl, that they had got two po- 
p^i^iffThaU **^ ^^^^* cffefied ; the one >o\\ account of his clothes and 
piovc his i9f« at wages, the other on account of the owners ; and that the 
gninft the in- undctwritcr M^as Mr. Neivnham. — A lofs having happenedj 
broker fhMUot *^ defendants .produced a policy underwritten by one. 
?.c pcrmirted to J, S., upon tKc ftiip Only, in which the plaintiff had no 
policy exifti. jtitereft.— Lord Mansfield j who tried the caufe, faid ;— 
rr T \ *^ I fli^JJ confider tlie defendants as the adual infiirers, 
ter, and another, and thefcfox* the plaintiff muft prove his intcreft and 
i7?irfw4!''' l6fs."~Thedefence fet up was, that the letter to the- 

piaintifF was written by the defendant's clerk through' 
' mrftaker It was alfo contended that trovcr would not 
lie for that which never exifted. But his lordfliip would 
not fuffer the iWfendants then to contradift tlicir own rc- 
prcfentation-, and the plaintiff accordingly had a vcrdift to 
the amount of his irttereft, dedufting the premium. 

Sea. 
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Sed. 3. 

■>. 
■*• 

Of the Form and Requifites of the Policy, 

IT is very probable that die form of ^ policy of in»- Atwh^Hime 
furancc nearly fimilar to that which we have now in ufc, UrJ^oj^'th^^. «<,. 
.was introduced into England by the Lambards^ with their r>ty wa* iimo- 
bther commercial improvements /^«j;/. In the courfe of 
fcveral centuries this form muft have undergone fome 
alteration; But the fear of departing too far from the 
original muft have ftiggcfted the claufe infcrted in every 
policy, tliat * it fliall be of as much force and effeft ^s 

* the fureft writing or policy of aflurancc hcretofore^madfe 

• in Lomhard-jlred y See. And merchants, apprehcnfivc of 
the danger attending every innovation in th3 fqrms &i 
commercial contrafts, have always been particularly te- 
nacious of the form of tliis important inftrument, thcugh> . 
in itfelf, extremely inaccurate, and unildlfully framedi(^)* 
But length of time, frequent difcuflion,, and: repeated 
decifions upon the conflruclion of it^ hay^ reduced il: to 
a confiderable degree of certainty, , , .: ,. 

From the nature and objedl of this. contra£l,.c©urt8..Howit<jughit<i 

of , juftice have always conftrued it accbrding..*to. ilia 
intention of the parties,* and fo as that ths^ indemnity of 
tb<^ infured,. and Uic advancement of trade^ whicb arc 
' the great objeds -of infurance, maybe attained. The* 
JIABumjus^ or apex juris ^ is not to be laid* hoW of; but 
it is to be conftrued largely for the benefit of trade, and 
of fhe infured. The conftru£lion fliould alio be accord- 
ing, to the courfe of the trade in the place (r). 



■ 1. 1 1 1 1 ■« »i 



(a) Vid. Malyne lex mere. xo8.-*(^) M^. ]\\^\cz .MuUar 
fays, that it has always been conlldercd in courts of law, a^i.aa 
abfurd and incoherent' in flrumcnt. 4. Tl R^ 210. — {c) Pet 
Lett C. J. in Tifrnay ▼. Eil^ringtot^ cited by Lord Mar^JiMp 
\ Bur. 348. 
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The intcrpreta- Whcn a claufc IS clcar in itfclf> it ought to \y^ under- 
rwoSlo'Tbe fto«i literally {a) . But when claufcs arc obfcure, the bcft 
juksofthee^m- ^jjj ^^jy iqqcI^ of fixing their meaning^ is by the rules of 
the common law ; becaufcthc parties muft be prcfumrd 
to make tlieir agreements fubjcft to that law. 
Occafionii It IS oftcn ncceifary to intix^duce additional claafes into 

cUviu. ^g policy, to adapt it to th^ particular ftipubtions of 

the parties, and it cannot but be m;:tter of furprife to 

obfcrve that thcfc claufes, tliough fometimes of the ut- 

moft importance 'to the parties, are drawn up, not only 

without advice, but even without common attention to 

their import. Lord AlansfiefJ, while obferving upon the 

inaccuracy of one of theie claufes, declared that l||c did 

not recoIk£t an iuftance of an addition of this- fprt, 

which had not created doubts on the conftruf^ion of 

it ; and this frequently happened where a word or two 

more or lefs, would have rendered the whole perfe^illy 

ckar (*)• . . 

Row oce:«fioti.i) I^ conftruing fuch claufes it might not be Improper 

ci^ufcs touWte tQ iiiquire by whom they were introduced ; for if the party 

introdBcing them might have explained himfelf clearly and 
explicitly^ his not doing fo ought not to afford him an oc« 
cai|on to impofe reftridlions upon the other party, which 
he has not didindly exprcfled (r). 
TKc ufuai rrquU The ufual rcquifitcs of a policy are ten, which we 
Arciof a policy. ^^ confid^r i» the oxdcT in which tlicy oceCir. 

. . V 5r/?f Name of the Infured^ his Agent or Trufite. 

v^ZiJ^l In France it was ufual, at the time Emer'tPon, wrote, 

*j*TwiirTen In Jor the broker to produce the policy in blank tp the un- 

-4v;vds' Hilled up. dcrv/ritcrs, wlio figned it witliout feeing more than a 
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{a) 11 n'.eft pas ptrmia d'iatecpi£ter ce qui n'a pas befoia 
d'intcrpretaticm. FaUel Hv. 2. ch. 17, n. 26.3.*r-(i) i>^/. 
"357. — (r) Pftctlonem obfcuram iis nocere, in qugvum ftiit po- 
tellate,'legem apcrtius confcribcre* Di^, L 2. tit. 14. d< pa6\is 
leg. 39.«»«LabeQ fcripfit obfcuritatein ^a£ti nocere poiius debere 
«v«nditon qoi id dixent, quam emptofi ; quia potutt re ihUji^ 
apertlus diccre* Dtg\ 1. xS, tit. t, dc eont. rmp. leg*, 3i^ ^ * 
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fliort memorandum indorfcd on it ; and the broker after- 
wards filled up the policy at his leifure. It muft be 
owned that there arc fometimes critical moments which 
will admit of no delay. Nothing but a cafe of fuch ur- 
gent ncceffity can juftify fo extraordinary a praftice \ 
and though feveral laws had been made to reftrain itj 
yet it ftill continued to prevail, at leaft at Marfeilles {fi). 

When the policy, however, was filled up, it was ne- 
Ceffary to infert the name of the infured, or of his agent, 
and whether he were agent or principal {h). 

With us it was formerly the pradlice to efife^ policies ?«>»»«•» in ^- 
in blank, as to the name of the infuiedL This being mcriymhiankat 
found produftive of many inconveniences, a regulation JJ^^e 'infured* *'^ 
was adopted in England^ in the year 1774, with refpcft • _, . 
to infurances upon lives (<:), fimilar to fome that had been died in 1774, as 
mtroduced m fome foreign countncs, on the fubject ot j,^.^,^ 
marine infurances ; and about the year 1785, it became 
a fubjed of complaint amon^ft underwriters tliat the po- Inconvenience* 

■' * , ** ^ ' *^ of marine po- 

licies were fo loofe and indefinite, that they had no op- iicies Lcing m 

portunity of knowing for whom tlie infurances were made, * **" ' 

nor what was the nature of the things infured. They 

therefore defired to know at leaft the name of fomebody 

concerned, no matter whether the principal orjthe agent ; 

for though they might not know the principal, yet, if 

they knew the agent, they might have fome confidence, 

that if he were a merchant, or other perfon of chara£):er, 

he would not be engaged in a difiioneft tranfa£\ion {d). 

Thefe confiderations induced the legiflature to pafs the 

ftat. 25 G. III. c. 44, which, after reciting that certain ^j tsCiw, 

mifchiefs had refulted from the praifiice of efiefling ma- of ih^'^ infured, . 

Tine infurancds in blank, direaed "That where the in- .^J^^l^ff^";;^^' 

• fured refided in Great Britain^ hi» name, or that of his »f i»^<? infured 

^,, ,.-,., ,. - f. rcfidi-d in Gnat 

< agent, fliould be mfisrted m the policy, as the perlon i]*iuin\ if not 



ihe name of nh 
iKiCfi auru'do, uic iiuiiic vi 

< his agent (hould be inferted/ 



* interefted j and where he refided abroad^ the name of ^ 



(j) Emcrig.' torn. I , p. 47. Vid. 2 Xfvgcns, 65, 1 6(^.'^{h)Emertg, 
torn. I, p. 55. — {c) Stat. 14 G.III. c.48. — (^)Vid. Mr. Jufticc 
Bulkr*^ obfcrratlons on the (latutes, %$ and 28 G. 111. i PuL 
and Bof, 321 and 352, 
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This aA vas re- 
pealed hy the 
t% G. Ill, c. 
56, which pro- 
vides that 
the namci or 
fi»m of the Iter-' 
(on& iiitcretVed, 
orfhe name of 
one of them, • 
01 chtf nnme 
of the perffln 
who gives or re- 
rcivH the order 
to iii(\j're, (hair 
be iaicfud. ' 



Pow ihif wat Upon thc conftruftion of this aft it was, foon after 
con rued. ^|^^ paffing of It, determined, that U^c agcnt'i name ^niift 

be inferted eo nomine^ as agents and tliat if the pr^- 
cipal were abroad, thc agent, in whofc name the infu- 
rance was made, muft be refident here (a) j and it was 
likcwife ho!dcn that the names of all thc parties interefted 
fliould be alfo inferted (h). 

This being found produftive of greater inconveniences 
than thofe which the aft was meant to remove, it was 
repealed by the flat. 28 G. Ill, c. 56. But it was ftill 
thoiight advifable to rcftrain the making of policies in 
blank ; and therefore this laft aft provides, that * No 

* pcrfon fhall efFeft any policy, on any (hip or goods, 

* without firft inferting the name or nn.:ncs, or the ufuaX 
' ilile and firm of dealing, of one or more of thc perfons 

* interefled ; or of the confignor or confignovs, cohfigncc 
< or co;ifignees, of the property to be Infured \ or of thc 

* perfon or perfons refiding irt Great Britc'm who fhall* 

* receive the order for, and eiFeft fuch policy ; or of the 
' perfon or perfons who fhall give die Order to the agent 

* or agents immediately employed to negoclate or cfFeft 

* fuch policy ; and every policy made contrary to the 

* true intent and meaning of this aft, (h:ill be null and 
'void/ '. ...... 

This aft ought not to be taken in its ftrift literal 

to lie conllrucd #• r t i ' • \^^ i n i *'' 

jibcraliy nnd ac- lenle, but ought to receive a liberal conltruction, accord- 
cording to ir. in- j^^ ^^ j^^ ^^^^^ . ^.,,^^^^ ^j fneanitig. And ' therefonB the 

TViertforeira following cafc will fhcw, that if bills of exchange, dravPTi 

i^Lcceprrc^^^^^^ °^ ^ cargo of goods, for the amount of 

ofgood«,.or tHcm, be fent, together with bills of lading, by the con - 
of ^xchVnf;e for figTior tt> his gcncral agent, with direftions to dclix'^r the * 
the amount, the ^j}]jg ^f ^^n^ to tlic confiffncc. on his acccptinrr the bills of 

genera) agent of p o ^ r t> 

fhc confignor be- cxchangc ; if the confignee rcfufc to rcccive thc goods, 6i^ 
^h^con'rignTef '^^ ^cccpt thc biUs of cxchangc, -ihc agent becomes irt 
apd.nii^y infore cfFcft thc confignec, within thc intent and meaning of- 

in his owa name, tl/i''i»#» t , #.. 

the Itatutc ; and may mfurfc the goods as agent fir the cnn*- 
. JgftdK'y.OTf in i^/ <non right y if he has accepted bills on^ 



This a^ oU|»ht 



the cr^it of the goods. 



it 



T. 



. [a) B...Prayer^ EMe,..l T. JJ, 3x3.— {^) Per BuJkr^}.\\kr 
Wjliony. f^eajon^ af H. W after Mich, x 787> P^rk 17... .-., . 

An 
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An infurancc^was made by the plaintifFs, " ais well in '^' ^'vingcon- 

■ • r 1 • 1 r ^8"^^ goods to 

V their own names, as for and m the name and names of b and drawn 

^« all and every 'other perfon or pfcrfons to whom the fame J^,;i'',;;'J,u,'7Jf" 

f* did, might, or fliould appertain, in part or in all, upon I'cm in favouf 

«* goods on board the (hip Fahrfunds Wharf y at and from r.ii .ig«nt,^iVndi 

*« FahrfundXjo Lofrdon.^^Tht fliip being loft on the voyage '^/,,^^^,^;]'i;;,\Ve 

infured, an adion was brought on this policy; and the bills of Uding, 

firft count in the declaration averred that the infarance him torrai'fmit 

was madp by .tlxe plaintiffs refiding in Great Britain j as ^''JIJ/V^^v'j''.^ 

agents, and for the ule of one Jcchum brink Lundj who oppoitunicy of 

vras intcrefted in the goods to the amount of the fum in-* aiib draws a bin 

furcd; and the fecond count . averred the intcreft to be °". !^u^^^ ^^** 

' which IS nccrpc- 

in the plaintiffs, and that they made the infux'ancc on cd and paid. 
their own account. The defendant having ^tendered the t.ikrtbc"oods, 
premium, pleaded the tender. Upon the trial of the f r »cc^p« ^^^ 

n ' 11 1 1 • • -r 1 1 biUs drawn an 

caufe It appeared, that the plaxntiirs were the general him. c.thcn 
agents in London of one Lund^ a merchant 2xFahrfiind ownwrnl^ind 
in Norivajy who bad agrped with certain perfons in Loht informs -^.ihcre- 
doTiy under the firm of the; Qudbear company, to fupply. whrthe^hfr^" 
them with a quantity of mof$; and having, on tljc.xat^^ raTintTrn^ai?a7^ 
of November JJ^6i Ihipped 574 facks of mofs at Fairr- tion on the poJ!- 
/t4ndy configncd to the Cudbear company, and upon H^ix and" efihcTin." 
account and riik, tranfmitted to the plaintiffs the. inr ^^cjjfo*'*! '« »|im; 
voice and bill of lading, in a letter containing th^fe fcaconfigncc, 
words,— " Pleafe to hand tlic iiiclofed to the Ct^l^ar ■ "^^^ ^^'/^'^^^^\ \ 
<* company, that thefe friends may liavc an opportunity js"od$, and ai6> ; 
<* to fecure themfelves by infuring the mofs cargo, the receiv^cdlMwca' 
« feafon being fo far advanced." That on the xotli of f*«/7"''^'v;f5'' • 

O ' • " ■ to tnfure, within , 

December 1796} Lufid drew a bill on the C$^bear.CQiocif2iij . the mcaniitg of 
for JU2I. 8s. 2d. tixe amount of the cargo, m, favour c. 55.— c. may . 
of 'the plaintiffs, and fent it to them to pr9cure acccpN .J^i'^.tt^ilgii;; ^ 
ance thereof, ;ind place it to his credit; and, at theXamc •"'^erripg inicrcft 
tixne^ advifed the plaintiffs that he. had^ drawn on thj^m bavihg an 'infur- 
for ^ooL which bill they afterwards, accepted and p»id^-»- .•'\J»'c''"«*^^ '^ , 

•^» / ,^ y X , ^ « ' ' * ' (he amount or 

That the Cudbear company received the. bill of lading zoo i. 
and invoice^ and the bill for 11.12 1. ^ i^..2d being pre- ;r<,/yandothrri 
fented to them for acceptance, they rcfufed to a^ficpt it, v. Homeajiu, 
or take the cargo, or to infure it; and returned the bill -316. 
of lauitng and invoice to the pfcintiffs. Th!4t the plain- , 
tiffii thercupofi^atifed th^ above Infuraudf to be'mad^^on* 

p 4 the 
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die gffikcS Jannary 17979 'wnthout any order £b to do ; 
and the next day wrote to Ltmd^ inforanng him wbar 
Jiad been done; that Lundy in his aufwer, approved 
of their having taken the prccaudon to inCore the moft 
cargo, and informed them of the flup*B having failed^-^ 
On this c^e it was contended on the pa/t of the 4e« 
fendant, that the ftat. 28 G. lU* c* ^6 (a), requires that 
the name of the peribn interefted, or of die confignori 
or confignee, or of the perfon who gives, or rect^ives, the 
order to infure^ ihould be inferted in the policy \ none 
of which charaflers applied to the plaintifFs, who had re;^ 
ceived no order to infure, at the time the ^licy wai 
•ffoded ; and the fubfeqiient approbation of i^und could 
not be deemed equivalent to a previous order, and there* 
Sore the policy was void. — But the court determined that 
the policy was gbod within the meaning of die ftatjitcj, 
and ftat^ilie plaintiffs had ah infurable intcreft, — Mtn Juf- 
tice MtMer (?) faid,— *" This policy in its frame is very 
much like thofe w^ ufed to fee fomc years before the it* 
Tgi^^tutt itlterpoifed in die flat. 25 6. III. c. 44 {c) ; only 
I remerrtber that the words, ^* at ititerejl majappeuy^ wctt 
" then ufudlly added. The Ihip failed on'hervo^^ge widi 
th^ goods on board ; th^ premium was paid ; it was a 
real bonid Jide tranfa^ion, and no fraud has been (\iff* 
'^efted; a foij^as happened, and the underwriter ^no^ 
^ cliufes tp lay, that, for want of a ftrift compliance widi 
the ftat. 28. G. III.^ he (hall be excufcd frqx?» .paying 
the piopey.' Tim^] was^ when no undcnvjriker 'w^uld 
K^e breamed pf maling fuch an obje^ion> ^M;if his 
folicitor had fufrorefted a loop-hole by .WYiich he miffht 
, hive efcapedj lie would: have fpumed at the idea. ]lf, 
^however,' the. defentlant can bring his gafe ixnthin.th^ 
ftatute, he has a right to do fo, and we are boupd .to jove 
him .judgment. But he has brought it neither wj^i^jdic 
.words or the meaning of the ftatute: And ev)ctL.i£f>c 
had brought it within the words, and not witinn the 
n^e^nii^g, I ihould be clearly of opinion, diat we ^ought 

* i ^lU ;i3 V>"J ' l ' . " * I ' t . i I II "IJ - i ' l r .! ! 4Vl* 

(A) Sup. t tV*^^) LoTd<:. J. ^c yiu tf £wt^(r) S«p. 4^ 3 . 
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to decide- againfi. him, aecpidtngto die dredionsitf die 
fiatate, ^hsch m tbe laft danfe &}«, " Every ^Mf^j o£ 
** infutww? nnde ctuttrary to tbe trut intent and tmamng 
*' oi dm *&, jhall ,be naU and Tojd." By putting die 
two 4&S 35 & IlL and 38 G. 01. together, we may 
learn die true fpirit and meaning of die latter of thefe 
a£b, vhidi ve are bound to fay^ mult receive die moft 
libeFol con&m&ioD that die words wUi bear. From the 
language cf the tvo ftatutcs, as well as the confideration 
tKat we ate condruing a contra£l ubtrrimf fidei, viz. a po- 
licy of iufurance, we mult avcud being harder upon the 
pt^intifi^ than is abfolutciy neccflary. . Let us fee, whe- 
ihtx the plaijitifi^ do or do not come within any of bbe 
^eforiptioQS of perTons in the I:iit itatute. Thefe de- 
fcriptions are four; the eonfgnor and cen^g/ieff , the pcrfofl 
rtcfi^ng, and the perfon giving, the order. The plaii}r 
tifB are certainly not the con^gnors; but I am by no 
means clear that they are not the conligneea. It is true 
^bat the goods were originally conligi^ed to anotlier per- 
iba : But the c^fe mult be conlidered as it ftood at di£r 
'fercnt periods i and thoa^ the Cudbear compaAy wctb 
. dmrfy die configneeR at firft, it docs not follow that they 
continued to be fo. A conlignee is a perfon to whom 
the goods arc to be delivered when they arrive at the pprt 
of delivery. I^und, that he may be furc of being paid, 
"and not chufing t» truft the Cudiear company, fends the 
~ bill of lading, with a bill on them. for acceptance to th« 
^laimiSst who are his general agents. If the Cudiear 
company had received the goods, they would have been 
(he confignees ; but (hey refufed to receive them. Then 
wlo was entitled to TOeeive them f ft cannot be pre- 
tended, that nobody &a4 the right. Ilie' cdptain could 
not k^ diem. Tlien, to whom could the right belohg, 
' hut to the perfons wht> hiid the biU of lading, and were 

tat geoeiu agt 
■therefore, that 
^Aie plaintifii bi 
'- is W obje^lit! 
-RetflMPTtbiV'i 
4cevf dtcc>f&4rIlMi.|Kn cbl|i|{tci mcntipiKd i« the 
Aatutc, 
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ftatute, is the pcrfon who receives the order to todki infur- 

ance. TJic goods were originally intended for tha Cim/- 

bear coiiipauy* But they were fcnt^ accompanied by a 

letter^ from which the plainttiFs muft have feen that it was 

A general ajcnt X/Ws intcnticu to have them infured. It was his in* 

"laanordcrfor" tCTcft that they fliould be infured; and it is agreed, that 

that piirpoic, ^ ccucral agent has a rieht to exercife his difcredon for 

wh<n it is for ihe , «* . r r u- • • i xr n. n. i. r x- 

in:cic(i of Ms tHe bcneut 01 his prmcipal. He mull a6c on the fpur of 
•iMrhroloui'd ^^^ occafion; and if nothing elfe had pafled, I hare 
<iu fo, doubts wliether Lund would not have been liable to pay 

the premium. But his fubfequent approbation brings the 

cafe witliln the maxim, that omnis ratthabitk retroirahitur^ 

, et mardato priori aquiparatur* I am clear, therefore, that 

the plaintiffs received the order to make this infuranoe^ 

wi.thin die meaning of the nil.-*-- The laft charadler men** 

tioned in the a£b, is the perfon giving the order to make 

infurance. Now it is impoffible to ftate a cafe that comes 

more ^ifcftly within the aft of parliament than this. 

Here the plaintiffs were the perfons immediately cori- 

cemed ; they employed the broker, and gave the immc- ' 

diate order for the infurance, and confequently they come 

within die words of the aft. The ^afe theiefore, upon 

the firfl count, is clear of all objeftions, and is in law, 

confcience, and jufHcc, in favour of the plalntifi^. — 

With refpeft to the fecond count, I hold that the plain- 

tiife had a clear right to infure to the amount of jobl. ' 

A fVbt wMrh for which they were interefted in die goods- I a^ee that 

u Mi4iiha*-fgiv*u a debt which has no reference to the arricie infured, ind^ 

ri.it.g ijiuircd, wWch cjinnot make a AVa on it, will not give an infurable 

g.m «,t in:t.c. iriteteft. But a debt which arifes in confequence of did" 

article infured, and which would have given a lien on it^ ' 
does giv^ An infiirable intcreft. The cafe is not af alf " 
altered by the circumflance of the goods not having ^r- ^ 
rived. There is no tranfaftion more common in "dte 
city of Loitdofty thait to raife" money on the fecurity of A 
bill of lading and policy* Thefe plaintiffs, having dd*- 
vanced their money on that fccurity> mufl, if tiie^obds I 
' had' arrivc4> have received 300 1; out of diein :v 'The'- 
goods being lofl, the policy ftandsinplace'of. .thcm^-and - 
the plaintifFs are entitled to receiv^ that fum Under it. 

The 



Ghap. VII. § 3 .] Its requtfites-^Name of infured. 2 1 9 

The chief juftice) when this cafe was firft mov^ed, de- 
livered a clear opinion in favour of the plaintxAFs^ and I 
think the cafe moft decidedly with them/' — Mr. Juftice 
Heath fully c<mcurrc4 in this opinion, and faid, — ** This 
itatute was made to prevent unlawful gaming ; it there- 
fore cnafts, that no perfons (hall recover under polipies of 
infurance, but thofe who have either an intcreft as prin- 
cipals, or have a£led as agents : In the firfl place, then, 
} think the plaintiffs were clearly the confignees of the 
goods; for the bills of lading were fent to them; and 
they had a right to take pofleflion. The a£l alfo fays, 
that if the name of the conGgnor or confignees be not 
inferted, that of the perfon giving the order for the in- 
furaj»ce (h^ill be infcrted. While the Ihip is in fafety, 
where i^ the difference whether the agent infure without 
order; I and the principal afterwards approve of the in- 
fi^rapce \ or, firft receive the order, and dien infure.—- 
On the iecond count, it is equally clear, that the plain- 
tifFs liad an infurable intcreft. It is true, that if the 
Cudiear, company had altered their minds and taken the 
cargo,^ the pls^intiffs would have had no intcreft; but Aeontingent 
}f .they had a contingent and reafonable cxpeSation of "*"^ "^^'^'^^^^Jj 
intqxcft, it was fufScient to entitle them to infure, . ac- intcr^o is fuf- 
cordii^ to wM is heW in Le Crax v, Hugka (a), viz. f^'ip^'^t^^alT 
that a. . certain expcflration of recovering from the'crovirn, fu««. 
property <y?ptpred for the emolument of the captors, would • 
give an^jiyfurablc.intereft." ... 

Sp, wherp an infurance was efie£led in the name c»f if the name of 
GraudflM.Me/le and company, who were brokers, and fcaingthepol 
alfp agents to Dd r/^mVr the plaintiff* in fever^l money ||,*^j /^^ '",^^[1^^^^^ 
tra|ifa^ion8, and both refided in London. Granddos Mejlt . cicnt compliance 
and company were not defcribed as agents in the policy, m. c. #6, 
but in, the declaration were ftatcd to be " the perfons re- though he be net 
<< iiding in GrMt Britain who received the order for and as agent. 
** effi;£ted the infurance," and the intcreft was averred « TT"^ 

' De rtfrnier v. 

to be in the plaintiff*. — A verdift being found for the Sw^nfrny i PuL 
plajntiff', the defendant moved to fet it afide and enter a *" *^* ^^ ' "' 
' ponf^it, op an ob}c(£lion to the form of the policy, as 

■ ■ f irr. . , I- II ' ■ ■ ■ I 'i 

• {a) Sup. 84," 

»ot 
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SO) though it 
fhouid appear 
ihdt I he agent 
named in the 
policy he not 
genera/ agenr, 
hut only agent 
t'jr that parti- 
cular pur^)ure. 

J Pn^. and Bef, 
345, fiij). 71. 



Vi^. inf. ch. ii» 
§4- 

In a policy on 
goods, itic fhip 
m\iA be named. 



And the (hip 
cannot be chang- 
e.d ba* from re- 
cciray, or with 
tht c^jnfcnt 6f 
the infurer. — 

Vid- inf, ch. X|^ 



not fufficJcntly complying with tfic flat. 28 G. III. c. ^6^ 
bccaufc cfFeftcd in the name of Grandehs and company, 
without ftating them to be agents. But upon the cafe 
coming oft to be heard, Lord Ktfiyon faid, he was fur- 
prized to find that the rule had bccii drawn up, as there 
was hOthing in the cafej ahd accordingly it was dif- 
chafged without argument. 

The fame objc£kion was made, notwitiiftandihg the two 
foregoing Cafes, in acafe in whichthe policy dcfcrlbcd-B^rrrt 
and company, the brokers, in whofe na?nes it was effefted, 
«* as agents ;'* and a diltin£lion was endeavoured to be 
be made between this and the two foregoing cafes, upon 
the ground, that in tliofe, the perfon named in the 
policy, was the general agent of the party interefted ; 
whereas, in this cafe, Barrett and company were only 
agents for this purpofe. — But the court over-ruled this 
objeftion, faying, that after the two foregoing deciHons, 
one in the Ki;ig*s Behch^ and the other in tlie Common 
Pleas, witliin the fame term, upon the fame point, thi^ 
queflion ought to have remajned at reft. 

2. The I^ames of the Ship and of the Majler. 

In almoft all cafes of infurance upon goods, it i» ufual 
and neccfiary to fpecify in the policy the fliip in which 
they are to be tranfported: For, as fhips are not all 
of equal ftrength and goodxlefs, nor equally capable 
of performing any particular voyage, the infurer would 
be unable to form a juft judgment of the tiOc, uiltefs he 
were informed of the name and defcription of the vef* 
fel (tf). This being inferted in the policy, it becomes a 
part of the contraii that the adventure ihall be on board 
die very (hip fpecified, and no other j nor can any other 
vefTcl be fubftituted for it, unlefs through neceflity, or 
with the confent of tlie'infurer {h). 

( j) Quia non par eft ratio aflecurationiff, qaaxido mcrces At- 
vthuntnr, ifi una nAvi, tt quando in altera ; imo folct id prin* 
eipaliter confiderari inter ipfos afiVeuratorcs, cnm una navls fit 
magis fortis quam alia. Roc. h. t. not. 28. Vid. Santemaf b, 
t. p. 3. n. 315. Stracca^ glof. 8. n. 10.— (^) The fpbjcd of 
changing the Jliip wiU be ftund fully treated, inf. c. 1 1> f 3. 

It 
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It ofte^ happens, hgwever^ Aat> in the t»do carried i" *^*»»t cafct 
on with diftant couiHries, particubrly in time of waft it infurcd, un 
is uncerts^n by what {hips good^. may be ftnt from thence ^^^^/^'^ ^'^ 

to £i4npe. It is, tl^erefore, of great importance to the 

nxcrclvint to he at liberty to av^il himfclf of the firft vw. inf.ch.u^ 
veff:}a that may offer for that purpoie> and to make his 
infurance on the goods on board fuch vefTels) and^, in 
fuch cafe, . thi^ poji^y is upon the goods ' 9n apjjhip or 
Jbips j' and this is now fo well e(tabU(bed» both by ufage 
and authority, that the legality of it is i(idifputa})le. 

Not only the name, but alfo the fpccics of vefiel ought The fpcciej of 
,to be mentioned; and if this, be donef^Jfcly, in order 'f2]Ztr:^^ 
tp miflead the infurer, and di^nifh the rifk, as. if ^ bvig, 
a floop, or other fmall vefTel be< defcribed as a Jhipi this 
will vitiate the contraft. But if the error in the 4?- 
fcription of the veilel arife only from miilaly^ or inadvert- 
ence^ and it does not affe£t the rifk; or if the infurers 
knew upon what veHel the rifk was to be run, the falfe 
defcription in the policy will not affc£l the contrail (j). 

Enurhon fays, that if the infurance be made on a^ri- If /*»« fl»>P *»J* * 
vaieer^ this ihould be mentioned in the policy : And eveix rcrormarqueyOM 
in the c^ of a letter of m^rq^ it is prudent, he fays, to fcribc4a« fiiich. 
delcribe her as fuch. And he adds, that if this circum- 
ftahce be not declared^ and the fhip be captured in pur- 
fuit of an enemy which ih^ might have avoided, the in<p 
(urers (hall not anfwei: for the lofs (^). 

^ The name of the ntiafter, alfo, fliould be fpepfifid; The name of tM 
becaufe his character and ability are material {\ibje£ls of ukawifc be rpe«^ 
confideration in eftimating tl;e ri(k {c). If the n^ijfie of *^''"^* 
the mailer flood alone in die policy, without any claufe But the owner 
to enable the infured to employ another in his plape^ it mailer. 
would be a part of the c.ontra£l that he, aud no otHer, - 
Ihould go for mafter ; noir C9uld. any other be fu})flituted 
jxi his place, unlefs in a cafe of neceffi.ty, or by cbnicnt . ^. 

(^) Emerlg. tom< i,p. 164.— [^) Emertg, torn, I, p, f6f.— 
{t) In France and jHoilanit the infcrtion of the names of the fhip 
and the nufter is enjoined by pofitive law. WHh tis therr'k no 
fnch lajv.' The whole refts oa ufage, and Hit l^^eflliy of In- 
ferting what it is fo proper for the infdrtr to knov^< 
/ - . ' -- ■ - ^ -of " 
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/ of the infurcr. To obviate the difficulties that muft anfe 

from this, the following words are always added in our 

|)olicies, ^* or whofo^ver elfe JbaU go for majler in the /aid 

But this ought ^^Jbip (a).** — But though this clatife enables the bwner to 

i>oc to he done ,/ « t % r n .*. 

ttiincccffAiiiy. change the mailer when he fees occauon to do fo \ yet he* 

ought not to do this wantonly or unneceflarily ; much lefs 
ought he to name one, when he means to employ an- 
other ) for this could only be done for the purpofe of de- 
ceiving the underwriters, and would^ of itfelf, be ftrong . 
evidence of fraud* 



3. ThefubjeB Matter of the Infurarice. 

The policy muft likewife fpeqify the fubje£l matter of 

the infurance, whetlier it be goods, (hips, freight, refpon- 

dentia, bottomry fecurities, or other things. 

It m^y he on jf ^hg infurance be on goods, k is not neceflary to 

«ha:idizci ge- particularize the different forts ; it is ufually . exprefled ' 

ncraiiy. ^^ j^^ < ^^^ ^^^^ ^^-^ ^j ^^^ ^ tfterchandizts\ In many 

cafes it would be impoilible to fpecify the. different forts 
of goods of which a cargo may conixft.;: axxd this is 
the lefs necefTary, becaufe the memorandum inferted at 
flie foot of every policy, protects the underwriter from 
any partial loffes on thofe articles wHch are.moft pe- 
rifhable, and from fmall partial loifes on all others (^).-^.' 

^^ ^'^f/?***'' Where the particular goods infured are meant to Jbc fpe- 

tt4f. cified, this is ufually done at the foot of the policy ; thus, 

* On woollen cloth ,' fometimes on goods generally, with, the 
mark of each bale, caflc, &c. — It is not neceffary that 
the goods fliould be fpecified in the policy ; yet this is 
fometimes done for the fatisfaftion of the underwriters. 

If the goods fpc- And where they are fpecified, if they be not put on board, . 

cificdbe notput the poHcv wiU bc void, although the infured have other 

on board, the j r 1 1 % 

policy will be goods 01 coual vajuc on board. As if aninfurance.be . 
t»?e1nfuKd^have ^^^^ ^^ ^ quantity of Urtoife fhell on board a certain . 

other goods of • " ' 

equal value oa ' — ' — — . ' . . . , ■ ■ ■ * 

board. 



(a) The French cxpreTa it, * ou autre pour lui* Thx« clauft 
appears to bc very ancient, and is found in the forms of the 
policies^f^moft foreign coimtrie*. Vid. Smrig. \om. I, p. i8a« 
(^) Vid. fup.c.*6;§3; 
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ihip; but inftead of tortoife (hell, a ^quantity of indigo 
is (hipped for the infured : The infurer (hall not be lia- 
ble for any lofs upon the indigo. — ^So, if ap infuvancc - : 
be made on Ms and barilla ; this will not ^pjoteA a cargo 
oi foapy though thefe are the principal ingredients in^. • 
foap. The fpecies of a tiling is afcertained bjr its fub-,. 
ftantial form.— That being changed, produces a new fpc- . 
cies and deftroys the old. And yet an infu ranee on in-^ 
gets of gold has been holden to proteft the metal con- . 
verted into utehfils or coin ; becaufe" the ' fubrtaiicc Is 
fpecifically the fame, and may be converted Into ingots 
again (tf). ' ' * 

When, indeed, a cargo confifts df very few articles, wh-n ::.: pood* 
it may be proper to mention tliem partlcurarly. And^^'^J'^^'.^J.^^*/ 
where the goods are valued by the hogihead, pipe, bale, arc vaiutd iw 
8cc. it is of courfc -to fpecify the commodity^ But if an p:p-^°bai*eT&c. 
an infurer fut>icribe a policy * upon any kind of scoods ^'n* -rr gene- 
* and merchandizes, there can be no queuioh but that 
he is bound by it, though no one article be fpecified (6). 

Refpondentia and bottomry fecuiiticd are . a ^ fpecies of Rcfpondenria 
property which may be the fubje£fc of infurance, though and tx^tcomry 
they are' in effe6l themfelves. a fpecies of infurance* But be imured r* 
then they muft be particularly and fpecifically defcribed """"*' ^' ^"'**- 
in the policy I for, under the general denomination of 
^m//, thefe fecurities cannot be infured. This^ will apt 
pear in the following cafe. 

An infurance was made, " on goods and merchandizes ^ 00 ^^ »« ^^^« 
«* board a certain flrip, at and from Bengal to Londtnu'*-^ gl-^'i^x'^^ ^dv,* 
Before the figning of the policy, the plaintiff had lent . jjf ^^'"j* ."""^ ^''^ 
captain Tryon 764 1. upon refpondentia, upon goods of rcfponcJci.cia 
greater value belonging to him on board the fliip, and ol'^ntcrcft awbe 
for which he gave a refpondentia bond in the comraoti «;^J^^'« « '>'c}» n-c 

. . oblizor Lai on 

form. The (hip and goods were confumed by fire and board. 
totally loft. — On this cafe, the queftion was, whether the c?A>Tvr v. iinck 
plaintiff could recover the apount of his refpondentia . ^^'''^^ '3941 
intereft, upon this policy on gnods. — On the part of the- 40^7,4^3 • 
plaintiff was cited the ftat. 19 G. II, c. 37, ^ 5, which. : : 



(a) Vid. Emerig. torn, i, p. 299, 300, 301. — {h) Vid. I 
idag. 8. 

pro- 



if 
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pnmdeSf ^ that moaey lent on bottomry or rei p ondc mo y 
in the Eafi^ India trade, fliall be lent onl^ on the flop or 
goods, 2nd infured only by ike Imder; and that the bor- 
rower fliall not recc^er on any infurance more than the 
▼alu^ of his intereft in the ffiip, or goods, exclujive of the 
money borrowed \ and that, if thU do cot amount to the 
fum borrowed, he iball be refponiible to the lender for 
fo much as he has not laid out on the (bip or goods, with 
intereft, infurance, and all other charges/' And it was 
vgued from thence* that refpondcnti;i intereft was iofur- 
able as goods, eo notmne^ becaufe one is made the mca- 
fure of the othex \ and the infurer always confiders re- 
fpondentia as goods> fincc he allows the bond itfelf to be 
the only proof of intereft neceffaxy, and never enquivQs after 
the value of the goods. — On thtt part of the defendant 
it was iofifted j that the lender of money upon refppmleiin 
tia, had not, like, a mor^agp:, an intereft in the goods of 
the borrower on boards for the property and pofieffion 
both remained in the bocrower ; and thevefiaBe rsfpoodoi* 
tia ought to be infiixed umnifiniim^ and fpectficaHy. That^ 
if an infurance on goods intitkd the infured to rocovci 
on a refpendcntia in^reft, the infurer vmuld be liable to 
be defrauded : For if the ihip came home fa£s» the in- 
fnted would be intitled to a return of premium, upon 
(hewing, that he had no goads m booed; but in cafe dt\ 
I0&, he might claim as he then did, upon his refpondentia 
intereft.— The court were unanimouily of ophnon, that 
a refpondentia bond was not evidence of an infurable in^ 
tereft in the goods on which the money was lent. — ^Loid 
Mansfuldj in delivering the judgement of the coyrt, faid ; 
— ^^At the trial ofthis'caufe, and fince, I have leaned' 
as mudi aS']KiffiUe to fupport this infurance; becaufe 
it^appMrodtOihaveb^n made in this form> notdurough 
.dtfigft, bvt metely by a flip, in' not inftr^g^tbe^w^nd* 
sefpondcDtsa. To be-furoi the ftat. 19 G. HL c* 37, $ 5^ 
does not coofider the owner of the goods as having a. 
tight to infure for more than the furplus value of the 
goods* above the money borrowed on refpondentia. To 
many pxrrpofes the reQ)ondentii( creditor \aL% a lien on die 
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t 

igbods : But we are fatisfied that this 2Q: nercr meant to 
alter the manner or form of infurances : It only meant 
"to prevent . Wagering pblides. The aftitfelf defcribes 
the infurance by the creditor to be on. the money lent^ 
and leaves it upon the praftice. Now, in pradlice, bot- 
tomry and refpbndehtia have always been confidered as a 
particular fpecies of infurance, and' have taken a parti* 
cular denomination. All the forms exprefs the infurance 
"to be on bottomry or refpond^itia t Nor is thete a diShdtA 
that respondentia can be infured undet the denominatiort 
of goods. It would be very dangeroUs, therefore, tb 
cftablifh a precedent to the contrary; fince the confe- 
quence may be bad> and introdu£live of frauds, though 
we cannot now fee the particular mode of them. The 
ground of our determination is, that, by the cuilom of 
merchants, refpondentia is infured under a fpecial de- 
iioniination. But we by no means fay, that under 
an infurance on goods at large, a man may not be 
permitted to give in evidence a fnortgage or other fpecial 
iicn.'' 

Yet the ufage of a particular trade may fan£):ion a Anexcepth>nt# 
departure from this rule. — As where the captain of an ' 

£q/i Indiaman made an infurance on " goodsj fpecies and ^^^^^^^^^^^^f' 
-fffeSLon boax^ :*' He wtA permitted to recover for money 24 G. 111. fup. 
laid out for the. ufe of the (hip in the courfe of the voy- ^^' 
age, and for which he charged refpmdentla inUrefi; it 
being proved that this fort of intereft was always in- 
fured in this manner in the Eaji India trade. 

There are even certain articles, which, thougti they xhemafter's 
may be properly called goods, yet are not comprehended ^rov^fi'^nV'and* 
under the general denomination of goods> wares, and goods laihcd to 
.merchandizes in the policy; and therefore the fnfurer is be infured at 
not liable for any lofs upon thefc articles, unlefs they be g^*^*- 



fpecifically named \ Such are the maftcr't clothes, and the vid. fup. ch. 3, 
(hip's provifions, which arc confidered as a part of the ^5- 
furniture of the Ihi]^ (a). — Neither are goods laflied to the 
deck comprehended under the name of goods, unlefs 

j {a) Vid.JSrovgb ▼. fnUmare, 4 T, R. ao6, fup. 18a. 

^ they 
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_ . . tbej be^putictiUrly df^icribad; becauiit they atsc cspo^ 

to greater danger than good^ ufualljf^ arcj and cqnfe- 
£ .», -f^i/spxHy the 2r4miunIfQr.inf^ring them b.grcs^r («)• 
J^blmii*^!** .Ifch^bce9..qttcftioiwd whether foreign coin, jewebj or 
be iofured under buUi^ony could bc iofuTcd uiukr the general dtnomiaadon 
chNiofgoodi!* ^ gQods» wares^ aicd merchandizes {b). It c-ertainly ap- 
pears from Magen\ coUediion of foreign ordinances (r), 
that in fome places there are pofitive regulations which 
require that gold and filver^ whether coined or uncoined, 
and jewels, {hall be particularly fyeciiied in the policy. 
In Fr^nct^ thcfe articles may be infured under the de- 
nomination of goods and merchandizes, provided the 
But th« ifiruKr tranfport of them be not prohibited [i). And with us it 
rh^ rilk*o*fV°' ^ ^^"^' ^° infure them generally as merchandize ; but 
<Undtrttinc el- Jt is not undcrftood that the infurer is liable fbr tlie riil 
ihcfcaiiicici. ^f ^ clandcftine exportation (r). 

Jcwcii, Sccv ^ diflinclion has generally been made between money, 

worn by pcrfoM jewels, rings, trinkets, &c. whicK are a part of tfce 

on board, «rc ^ • , r j i- L t 

not included in cargOy as articles 07 commerce, and luch as are merely 
a^icyon perfonaly and are not meant ta be difpofed of as fixch. 

The jewels and ornaments which are worn by perfons 
on board, and which are not confidered as forming a part 
« of the cargo, nor liable to contribute to a general ave- 

rage {J)i would riot be confidered as included in a ge- 
neral prficy on goods {g). 

An 



(a) R; RAfi V. rA«iiw/«,atN. P. Pari lo. poft.c. 17, V5*— 
(i) Park^ 22.— (0 % Mageni^^iy 89, 131, i87.-T(</).£m<y;jf. 
torn, I, p. 297.— (f) I Mag^fUfiQ. V'lA, Da Co/lay. Frhh^^ Bur. 
1^56, fup. 108. — (/) Vid.. inf. ch 13, j 6. — {g) Aflecurans 
mcrces in talcm navem immifTas, iDtelligituraflecararcpecuQiafS, 
aurum, arrrcntum, gemmai, margaritas, et annulot, in di£U nan ^ 
exifteotesy quK omnta» cfpeUaii^ne mfrciuntf in natem immiffih 
rum, comprehcndutftJjr, licet exprcfia non fuifTent., Santema 
d«clarat quod (i pccunix, margaritae et annuli erant deftinali 
ad yeodenduai, itX mercandum alias roerccs, tunc appellatioae 
medium ve^iunt« et iq aiTecitratione coinprehenduRtur, ct loco .. 
mcrciuAV iiiib«i>t^rf .Vo^ di^Ut- r«s. mccces, cum occafions. 
cartim jhabeat locum coutributio, ficut alianim rcrunij ne in iftis 
aifecurationibus mcrcatoniai potiiy appiccs, jiiris quam .Kritas . 

' obfervari 



J 
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*'An infitfiri)6t'''orf-ii-?feTp ddc*-'nbt *<?dfjhpre!iii3d' fjotK An infunmce on 
fliip- *nd -cargo 1- And therefore -if it-' merchant' ififere ^ lov^vihTcMil 
ihip gehcAffly, a*id ft* then hapj^fi-te be laddft^ At' ^" ***'**• 
infiirer, iri cafe of lofs, ifhall anfwcronly for dhe ihIp, !!*"!;' 
but not for the goods (i). : ' r 

4* A defer ipthn of the Voyage^ i»lth the Commenci^^' 

vient and End of the Rifk. 

Every fad and circiimftance relating to the contract of the Toyngc^ 
infurance muft be ftatcd with the moft fcrupuloua re- ^ "**'*** *^°™" 

, -r . - menoement nnd 

gard to trutli. The voyage infured muft therefore be end of the r-ftr 

truly and accurately defcribed in the policy; namety, the dfc^^^libfd. 

time and place at which the irifk is to begin^ tlie place of 

the fliip's departure^ the place of her deftination, and 

the time when the rifle (hall end, whether on goods, or 

bn the /hip. If a blank be left for the place either of ifaWanicbe 

the fliip*s departure or deftinatidn, the policy will be 'f^f«';^»" ^^/^ 

-, . -rrt't ''** place of d»* 

void for uit uncertamty. — As if a Ihip be infured from parturc or of 
Lofidon to ; this blank being left to prevent an J^nl^wuVbl^' 

enemy's learning the place of the fliip's deftination ; if ^<'*<'* 
tHfe (hip in her voyage be caft away, the infured ftiall riot 
recover his lofs on this policy, though there Were private 
inftru^ions for the ihip's port of deftination (j)» 

In our ordinary policies, the continuance of the riflt Howthecom- 
bn g>ods is generally eipreffed to ^atfrom the loading there^ ^d"^The"riA"^ 
of on hoard thefbify and to continue . ^ Until thefanu he dif ■« afuaJly fpc* 
charged and faf el J landed! at the port of delivery : — ^Upon'^* ***' 
the ftip, on an outward voyage, it is fometimes frdih bet 
beginning to toady at fome particular place, or at and from fuch 
place* ; fometimes from n particular day. On a homeward 
voyage, it is generally made to commence on the fiip^i 
arrival at a particular place abroad, or at and from fuch 
place 3r and it continues till Jhe arrives at her place oi 



obfenrari tideantor : £t tandem, quia large eompr^henduntiSr 
omocs res quae fu&t deftinata^ ad negotiandum et facit eliam qnod 
coiiiU«iLdo meretttiii Atvit eztendttur eti^m ad pecUnlam nume* 
ratam. Roccus^ not. 17.— («) MoUoy^ b. 2, c. 7> j \%, Roc^ 
cus; n. 16.— (<) MolUy, b. a,c. 7, J 14. 

<^ 2 deftixia" 
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dcftinatior! j ** and is there moored 24 hours in good fe^etyy*^-^ 
Certain provifions are often added to enable Ac Ihip to 
touch, ftay, trade, &c. at certain places out of the di^ 
reS courfe of the voyage, without being guilty of a de- 
viation. 
If the poVicv be Sometimes privateers and veflels which arc conftantly 
Tmuft "not ex™* employed in the coafting trade, are infured for a term, 
cced twelve g^t, by the ftat. 35 G. III. c. 63, § 12, this term muft not 

exceed 1 2 calendar montlis. — If it exceed that time, the 

policy will be void. 

The commence- In policies for time, the commencement and end of 

Serm murt""^ the tcrm fhould be diftinftly fpcclfied. If, however, 

be rpecificd. jj^^t fhould not be fo precifely ftatcd as it ought to be, it 

will be fufficient if it can be collefted from the conftruc- 
tion of tlie policy, and the intention of the parties. 
A liberty to If a letter of marque be infured from Liverpool to An^ 

crujfcfor fijc tiffua^ With liberty to cruife for fix weeks ; but no time 

wccK*! means o ' / ' ' ^ 

ru fucccflive is fixed for the commencement of the cruife : This is 

weeks* 

.- not to be underftood as giving a power to cruife for Cx 

Via. inf.ch, 12, weeks at different periods, but only for one uninterrupted 

period of fix facccflive weeks (/i). 
Though the dc- Even though the termini of the voyage infured bo troly 
i'^^gc be Htel' ftated ; yet, if the wording of the policy be calculated 
nVy true; yet ^o induce ill tlie infurer a belief that the voxasie oricinaQT 

if It be calcu- ^ 6 & / 

lafcd TO induce began at the port, where, by the policy, the rijk is to 
'ifon/the*^!.ncy .^^g*"^ when in truth the (hip had brought her cargo 
v.\[\ be iroicf. . from another port ; this. will be a falfe defcription of the 

voyage, and the policy will be Void. 
A (hip t^kci in As where goods were infured, «< At and from Genoa to 

^^'r^'^til^T • * ^''^''^ > ^^^ aclventure to begin from the loading to equip 
roC'ff«)<j,attd3n *^ fori he voyage J' — The cargo, confifting of pot-afh, ver- 
made on the digrcafe, and other perifhable commodities, was put oil 
^^^^DMn,' ^^^^ ^^ Legion on the loth of Augufy and the veffel 
^'tobiginffom lofing her convoy, put into Genoa on tlie 13th of Augufi^ 

Thtptiitylf^ ^"^ ^^y ^^^^^ ^^^^ ^^c 5* of January, near five months, 
void ; this being and then failed. The infurance was effefted on the 2otK of 

* falfe defcrip- 
tion of the v.)y- - 
ajcr, C.«IcuLltd 

{a) K. Syrri v. BjtJ^e, Doug, ^q^^ inf. c. la, § 1, :.- 



January, 



> 
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yantMryy at which time thefe circumftances were known "n<lerwrirer to 
to the infured, but^iot communicated to the underwri- wo/i was ihe port 
t^$. The (hip, in her voyage met with a ftorm, which ^^^ ^^^^"g- 
coiifid^rably damaged her cargo, and an ad:ion was u^d^on v. Kuk- 
brought for a partial lofs. On the trial it appeared tliat, «'^^««>«-*'-463- 
hy £he ufage, it was material to acquaint the underwriter, 
whether the infurancc was to begin at the commencement 
or the middle of the voyage.--There was a verdift, how- 
ever, for the plaintiff J but which was afterwards fet afide, 
and a new trial granted ; the court being clearly of opi^ 
nion^ that from the terms of the policy, it muft be im- 
plied that Genoa was the port of kading^ which was not 
tnie ; and thia being a . mifreprefentation {a) of a mate- 
rial oircumftance, the underwriter had a right to fay that 
this was not his contrad. 

So, if the port or ports of th^ (hip's deflination be The port or pom 
untruly fet forth in the policy, the contrad will be void, ttmi.m muttti 
And this is not like the cafe of an intended deviation ; truly ftated- 
for there can be no deviation from a voyage which was 
never in the contemplation of the party. 

^s where a (hip was infured, << At and from Mary* a (hip, infured 
« land to Cadi%;' and was cleared from Maryland to FaU ^'°™ ^- '° ;f- 

' ^ ^ . J appear* by her 

mouthy and a bond given that certain enumerated goods p>i^rji to bavis 
(houldbe landed in Britain^ and all the other goods in voyjige in view, 
the Brltilb dominions. An affidavit of the owner, and ^/^^^i^^ai^wv". 

•^ , . ' . the track to both 

the bills of bdmg (hewed that the (hip was bound ^' to pi^oxs, before 

Falmouth and a market j and there was no evidence that l^t.—Tifii i^ 

(he was deftincd for Cadiz. She was taken in Chefapeal nodeviaiioo,but' 

Bayy in the courfe from Maryland both to Cadiz and age, and the in- , 

Fahnouthy before the dividing point. Many circumftan- ^g™^ ***^' 
ces led to a fufpicion that (he was, in truth, defigned for — -^— 

neither place, but for the port of Bofion^ to fupply the b^JUU^dJ!^ 

American army; but there was not fufficient direft evi-. '^^ . 
dence of that faft. — I'he court determined that the plain- 
tiflF could not recover in this caufe. — Lord Mansfield faid ; 
.,— f< The policy, on the face of it, purports to be a voy- 



(a) This 18 not fo properly 4 mifrcprcfentationi as a falf^? 
4efcriptioa of the voyage infured.. 

Q.3 »g« 
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;c'to CiuRz. All contraEh of ifipii;Snct'hwff be founded 
'i^ trufky-andth^ psSciei filmed qffordingfy. When ^the 
infurc4 mtejids a dc^viation from the dire£b to^ttti it is 
always provided for, and the indemnifeation adapted ta 
it. la ^1 cafes of 4cyiation, the itrmim a fuo and ad 
. ijtitm, ate certain and the fame. Here the voyage was 
^icycr intended for Ct^ix.^^^wMi, Juftice BuHtr feid 5— 
•^ " There cannot be a deviation from a voyage which nevap 
cxiflied. The weight pf the evidence is, that the voy- 
age was never defigned for Cadiz.** 
*^Tf€itWitinfured - 60 alfo, where" an infurance was made on firigbt^ 
b^he goodii in " A^ ^^^ itOTCi Bourdea%ix to FirgwiaJ^ — It appeared in 
'^N **^* !?" evidence, that the goods were, in faft, to be carried 

•. tended tob« ' ® '5 ' 

"(ent to Ci,', the to St, Domingo^ and that the fliip was only to call at 

p i yis voi . ^ ^f^u^ in Virgima for orders: — Lord Kenyon yrsiS of 

afN^afr'''^ opinion, that the underwriters muft fuppofc tliat the 

Trin. 1795, goods were configned to Virginia. But the freight pay- 

^ - ^hlc, being for the carriage of them to St, DomingOi it 



.•>■- 



was different from the freight infured ; and though the 

r ' . Ihip was to call at Virginia, that did not alter the cafe,— 

*" The plaintiff was nonfuited, and np application wa^ 

" made to fet the nonfuit afide. 

1: Wbnevermay * And whatever piay be the intention of the infured at 

5^ten- the time the infurance is effefted, if, in faft, the (hip faij 

. tionpfth«lii- on a voyage different from the voyage infured, the po- 

in faa, fail on a licy IS ' diicharged ; not, perhaps^ on the ground of a 

"^lm\^^r^lf^. :^!^^}^/ niifr^prefentation, but becaufe the fliip never failed 

infured, the poi* on tKe voyage defcribed in the policy, and there is uq 

charged. 'in'cfel^ionpf the ri(k infured againft. 

Aihipisinfurcd jThus: — A fhip was infured, <' At and from the 

STftom^^J^^ ^^^ ^"y P^^s ^" Nezvffiundlani 

IB. and before "' to. Fahnouth^ OX her ports of difcharge in Envlund, with 

the d>iV Oic '^ ' • ^ • '^ I >• 

fails on a differ- liberty to touch iX'Irelandj and any ports in the Channel.** 

j;^r.7iIdifi*'V.-^^ ;^^ ^** .^f ^^^'^^ *« ^V left NewfoundTandy 
charged. .' ' wciit to'the Banis, fiflied theye till the 7th, failed on* that 

»V ▼. M^'g'* ^y fromthcnce for JSngland, and in that voyage was 

ii^m^zT.K^so^ loaxm the jotli of Jimmi#r.— In thi$, cafe .^ qwftion 

. was> MSljetjhcr the policy ever attached, and nobetheir \\ 

- wstsfiiotdifcharged, the fbito^ never havitfg (kUM^^dn^ 

' ♦ > Toyagc 
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^ vayage. infuxed^-^On the part of the infurcd, it -iQvas 
eontendedy that diough the rifk of the infured began from » 

the 7tht yet^ as the rifle of the underwriters was not to 
commence till the 2oth» it could make no difference, to 
them ; and, in hJOiy their rilk was confiderabty lefiened, 
as the (hip was part of her way home before the policy 
could attach. — But the court decided, that as the (hip, 
inftead of failing for England^ the vopge infured, failed 
to the Banks, which was a different voyage, the 'poHcy was 
difcharged. 

Biit> in the following cafe, which was determined fincc' Bvtthmhtbei^ 
the above, it has been holden, that though there be a ^fig^^*t^ah 
previous deftgn to touch at a port out of the iifual courfe •tapUceouiof 
of the voyage infured, and the ihip be even fumifhed voyage 1 yevJf 
with clearances for that port; yet, if iht termini ol the ^^^^^^^ 
intended voyage be the fame as thofe of the royage men- '*»« <«»«> ^^ 
tioned in the policy, this {halt be confidered only ^s an deemed an iji- 
intention to deviate. ' iu^ir*'*"^' 

An infurance was made on goods, " At and from Gre* ^ q^^^ infurU 
fiada to Liverpool, in fcip or Ihips:''— It appeared tlb^at ^;"-f*J«^- 
the ihip, on board of which the goods were laden, failed fyrn to touch a^ 

for Liverpool, but with a deGga, formed before the ^^^^ the'dWiding 

mencement of the voyage, (as appeared by her clearances, P«*n*» '• ^^^ •— 

and was admitted pn all fides), to touch ^at Cork in her liable. 

way ; but was totally loft before flie arrived at the di- jg^^ ^i Ry^m 

viding point. — Upon this cafe (^), it was determined t£^J/^34|. 

that, the infured was intitled to recover,— For the termini 

of the intended voyage being r^^Ily the fame as thofe , 

defcribed in the policy, it was to be cqjifidered as the 

fame voyage ; and a deftgn to deviate, not effe^ed, would 

not determine the policy {p). That in Wooldridge v, Boy^ 

dell{c), it appeared that there was no intention that the 

ihip fliould go to Cadiz at all \ and, in Way v. Modigm 

llani (J), the ihip did not, when (he left the jport in 

Newfoundland, bSl iat England, but went to filh otx 

- * ^a) There wcw other poitits in this cafe for which It iardtedi - v -■ 
inf%e*3i,f 4.~(i) Per//o/f, C. J. in Grew-y* T^uig, at N. P. 
aXotARay 840, 1 SM. 444-^(4 Sup.. a»9«*r(^ S^ft Ho\ 

^4 the 






-aji €f tbt Policy. *XJ^aiAi\ 

the ^anls. Here the ttivp 'wtls bound fer Lkmf^, 

though ihe had aifo clearances for Cork, 

Diftlnajon be- According to the do£hine of Lord Mamfieldy in Wvd^^ 

tcodcd devia.' dridgt V. Boydtliifi)^ a deviation is a departure from the iifoai 

'^Mo^^t^^'' courfe of the voyage infured^ not in confequence of 

any avou'cd dcfign, or any orders previoufly given to the 
captain, but from an after thought conceived during the 
voyage. If, therefore, a fliip be infured from A, to A, 
and, before her departure^ the infured determine that (he 
fliall caU at C, which is out of the ufual courfe of the 
voyage from A, to B : — ^This, according to the above 
doftrine, cannot fo properly be faid to be an infetided de- 
vlation as a different voyage ; namely, a voynge from A^ to 
C. and 5- And in the argument of the cafe of. Ke^Iej 
Shttv.Faygioft. y* R^ariy the cafe of Statt v. Vaughan was mentigncd, 

which was an afiion on a policy on the very fame fhip, 

' **. tried befor6 Lord Kenyon at GuildhaH m Hi], Vac. 17941 

- • 

\n which his Lordihip nonfuited the plaintiff*, on the 
ground that tlip voyage intended was not the vopge de- 
fcribcd in the policy. 
iMhefliip But if, for particular reafons, a place be mentioned 

the pJuc/iQ ^° ^^^ policy, where tlie fhip fhall have liberty to touch, 
touch ar a pUce when in faft it is not intended that flie fhall touch thcre^ 
intended fte^ hut procccd dirc&ly to her port of deftination, this will 
fliajJ goj yet the pot avoid thc policv J for the infured may fborten the 
food. voyage, and diminifh the rifk (^).— As where a fliip 

Ph^cA/v. Fist' "^^^ infured from London to Nantx^ iviti liberty to touch 
£lr, Doug, »3«, at Oftcnd; and flie cleared out for Ofiend only, though 

It was defigncd that (he fliould proceed inunediately t<> 
N^fZf with bills of lading, purporting to be made out 
at O/iendi as if her cargo had been iliipped there, in 
order to enable the ihippers to import Englifb goods into 
Nantzy at 0/iend duties, and alfo to fave thc Iight-li9ufc; 
dutiea going down the ChdnueL—ThA^t being a conftant 
prance, and known to all concerned in this trade, it wa«[ 
held to be no £raud on the underwriters ; and tkut the 
policy, was good. 



I 



{a) Doug. iS.—{h) Vi&.fimerig. tom. 2, p. j2. 
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' If* from SI certain potHt in the voyage infuredy there If from a certam 

, ' " . pome in a voy- 

be feveral tracks which lead to the place of deftmation, age, there be r?;* 

with certain advantages and difadvantages attending ^jJicht^liTc'ap*? 

each ; and, at that point, the captain has ufually been ">" urunHy «•- 

at liberty to elecc, according to circumltanccs, vrmcn will puifue; bat 

of the cpurfes he fhould take. If the (hip infured ? p»rtkuu«-f'aA 

fail, wth orders from the infuredy to take one pariicu-- him by the in- 

lar tracky in otder to touch at a port in that track, /^ouid be men- 

this oueht to be ftated in the policy, otherwife it will be ^"^^^ '" «^« 

',. ... '• , policy, oti.er- 

yoid ; for the infurer is intitled to the advantage of the wife it wiii m 

paptain's judgment in ele£ting, at the moment he arrives ^^ " 
at the dividing point, which of the tracks it will be befl: 
for the fliip to purfue, under the then exifting circum- 
fiances.. This point will be found determined in the 
following cafe. 

The fliip Arethufay was infured, " At and from London a ihip infured 

« to Jamaica.y— In an aGion upon this policy, for a lofs [Xi^h'direc. 

by capture, the defendant paid the premium into court, ^°"« \^ ^°^^ "^ 

and refifted the demand on the ground that the policy diate point. 

was void, as not containii^g a true defcription of the pihl?in^b«v^- 

voyage intended. — On the trial, it appeared that the fliip *«*» t^erc ire 

was cleared out for Jathaica only, but failed with direSwm B, % one by tte 

to the captain to touch at Cape Nicola Mole in St. Domif^o, ^^Si^twohf^ ' 

in order to land fome ftores there, purfuant to a charter- ^^^^^'ent courfev 

' * — «n€l there are 

party, and afterwards to proceed to Jamaica.'^^St. Do^ cerarin adyaii- 

imingo lies in the track to Jamaica^ and confequently the vantages atttnt^ 
courfe from Loudon to Cape Nicola Mole znA Xo Januaca j[;s««ch,-fothat 

. -r . J the capiam Auft 

is, to a certam pomt, the fame. From that point there «*e^ according 

are three tracks which a fliip bound to Jamaica may take ; w^ih SSJ^rfe^hT 

one immediately to the fouthward of St. Domingo { an* Jj"^^^"**!!** 

other further fouth ; and a third to the northward of thirt track by c. ia 

ifland. In this laft, after the flrip had pafled the dividing JhcreV^u dip- . 

point of the three feveral cdurfes, but before flie had tured before ih« 

reached the fubdividing point of the continuing, courfe point where (ho 

to Jamaica^ and that leading into the port of Cape Ni^ «»"« have turned 

•^ • . ^> • • ' into the track t© 

cold Molcy uie was captured. Of the three feveral tracks B. by the way rf 
fo Jam^ica^ from the dividing- point, which the fliip S'difchai4"ed5L 
naflcd, it appeared that thofc to the fouthward of St. ""^^ ^e Wai en- 

* ^^ ' • r\ ' *>'•«<* to the ad- 

DomtngO vanu^e of tUft 
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o(>iai9's j:idg- D^punff^ wcTO the oioft ufual, efpccially in time of peace, 

Ulvflt in eic<ftiOg % r f n • ' \ -i i t 

whidiofthc ^d were the lafelt navigation; that the other, to me 
uJ*^blTto'p«r- northward, waj the ihorteft, but nwMC difficult, naviga- 
im, when he tion, but was fboietimes preferred in time of war, hj, 
UivTdiii^ ill^int, iJipfc who were acquainted with it, matt efpecially xsx this 

war, bccaufe great part of the iCand of St. Domingo, in- 

jfLkfi^T^k. eluding Cape Nkola Mole^ being in poflcQion of the Bri- 
1^*- . tUb forces, there was Icfs rilk to be apprehended from 

. privateers. Bu^ which of the three courfes was the mod 
advantageous to be purfued, m any particular inltance, 
depended upon circumftances, upon which it was proper 
' for die captain to exercife his judgment at the time. It 
was not pretended tliat the captain had in fzOt ezercifed 
any fuch judgment, in fcle&ing the courfe he had taken ( 
it being evident that he had adopted it as the moft di- 
rect and proper one to be taken for the purpofe of going 
into Cape Nicola Mok^ whither he was then bound. — Lord 
f^enfony before whom the caufe was tried, was of opinion 
that the' defendant was difcharged under thefe circiim* 
* ftances; becaufe, at the time when the Ibip waa <atp« 

' tufed, flie was bound to z, different pbce from that for 
-' ^diich (he was infured ; and widi a v^^vf to which, the 
captain, under compi^Ifion of hia orders, had taken this, 
partiojular tradk, and was not left ^t l^rty to exercife 
' hi^ judgment at the dividing point, for the benefit of all 
: concerned, as the infurers had a right to infill upon;— r 
llie jury acoordingly found a verdi& for the defendant, 
• being, as. they dated, imanimoufly of opinion, << that the 
- .A< €(mc€abmfU {a) of ^e intention, to go to &. Dommg9 
'^ << vitiated the policy,''-^Upon a motion for a new t^al, 
^* il wa0^ ittfifted on the part of the p^intiff, that wheipe the 
<- iermm i quo and ad quern remain the fame, aa intended 



i. 



- {a) This cannot fo properly be called a eoneeolmoiU ^ a 
dlrfe^tve defcrrptioa of the voyi^ge ia the policy. A conoeat 
ONpt i4 giKieratlty underAood to mean the vyttholding of lenie 
iaforxDSi^PQ material for the.in(iir<gr jLo know, but i\ot neceffary 
to b<> iufcrted. in the policy. But the defcription of the voyage 
infured mull always be contained in the poHcy : nor do X ap- 
prehend that any 'woa voce commuiiiclition would ftippfy s dor 

f«a in that dcfeHptiota^ ••' i * ' ; ^ •' •:.'-* ^ 

deviation 
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derfatidh' ibal] not ^tiaite |be polky» if die laf(| h«ppen 
IkAm tl2|? {hip arrives at the diriding poiiit#Trfllie 
coort> however, were tmammouly of opinion, that die 
pkiBtiff was not entitled to recpven-^Lprd Kenym itaiy 
^ I will not npw enquire whether the cafes cited Mtere, 
or were not, properiy decided \ though, perhaps, if this 
were res integral I might liaye entertained fome doftbts* 
It is fufficient that thofe cafes have been decided, and if 
the opinion which I gave at the trial tended to (hake their 
auidiority, J would abandon it : But it feems to me that 
pur deciding in favour of this defendant will not diftutb 
any of the authorities. At the trial fix witnefles, who 
had . gone piany voyages to Jamaicoy were examined on 
^hc.part of the plaintiff, refpe£l;ing the common courfe 
pf the voyage, two of whom had never taken the northern 
pafrage;» and the other four faid that the fouthem wa8 
the moft ^Aia} ; ^nd that, at all events^ the captain ought 
to'exercife his difcretion in each particular cafe, whetlitr 
he fliould take the one courfe or the other. When tius 
policy was fubfcribed,. it muft be taken for granted thsK 
die defendant knew what was the conunpn courfe pf ^ 
trade, and expeAed that the moll e^cpedieot courljp wpul^ 
be purfued by the captain, a^ing on tHe emergency pf 
the Qccafion : But in fa£l: that difpretion of tbQ cs^taid 
was taken away iq this iuftance, and on that I fonn^ 
tny opinion. Th^t was a moft impprtant fa£^ and qmbt 
to haye been communicated to the upderwriters/' Vx^ 
Juftice AJ^urJi and Mr. Juftice Grofe concurred in thefe 
fcntiments, both founding their opinions on the want of 
{I full difclofuxe of Ac particular couvfe the Qitp wa$ to 
take, as b^ing.a.circumft9ncp that mj^bthave nutedftUy 
varied the xiJk.-TrMr. Juftice J^awtenfe (sii4>-ir''/Whei| 
the motion for a new trial was made, I was inclined to 
think that this cafe fell within the authority of die fe« 
yerai paies pipcw 0y xnp piMScufS comttev*) '«Mf^'xHMN| ■■ 
the fliip wa9 tal^en in shfi covrlp of her vopy[C.ta y^mw^* 

^ithpi|t ftoppii\g at $k JPmfftffh ^ v^ak^ffvm miJdM 

1;p ^recover:' But, in the courfe ^rf'lhia difcuflioii, I \m^ 
changed my opinion. The princij^b paifbtehr theib eafcs 

\.' -l ' fcnrt . 
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fnre been determined is, that when Ae fliip is taken be* 
fore flie comes to the Priding point, the underwrxbeis 
ran no additional rifle by the captaMi'& intention to dc<- 
TOte afterwards ; and therefore it is to he confidered as 
if noi fttch intention haid been formed. Now if, in this 
cafe, the fliip had been captured before Ihe took the 
northern coorfe, I fliouki have thought that the plaintiff 
would have been entitled to recover \ for» in that cafe» 
the <flup would have run no additional ri(k : But here, (he 
failed for Jamaicay having a charter-party to flop at &• 
Domingo i and when fbe came to the dividing point,^ 
which I coufider, in this cale, to be that where Qie begxm 
to take the northern courfe, the (hip was fubje£led to 
a rifk for which the underwriters did not majke. them^ 
(elves refpopdble ; for at that mpment,^ they were in- 
titled to have the benefit of the captain's judgment, whe^ 
ther he would go to the north or to the fouth. If it had 
appeared that the captain had really exercifed his judg- 
ment, and had taken tlie northern courfe, as in his opi* 
;iioa, the heft, at that time^ without being influenced by 
the charter-party to go to St. Domingo^ I (hould have 
thought that a new trial ought to be granted : But I un- 
derftand that he took this courfe, not after exercifing 
his judgment^ but becaufe he was bound to go to Cape 
l^icola Hfole; and^ therefore, there is no ground for 
fending thi^ cafe to a new trial, though the jury have de- 
cided for the plaintiff on another ground I'liiich, in my 
opinion, is not tenable (^y* 

5. The Perils infured a^ahji. 

The various perils ag^inft which tJie infured means to 
be protend, n^uft be diftin£lly enumerated in the.po* 

Bey. 



(fl) The ground on which the jury decided was, ihtft the 
not difdoffng to the undcrwnters the neeeflity of the (hip^ 
going to Cafe Nicola MoU^ was a concealmeat which viciated 
the policy (vid. Sup. a34«)* That ground leen^ to he the 
priAcIpal foundation of the opiaions delivered by the o|ber 

three 



Chap- VIL S3.] .Ay Requifitis^the Perils. ajjr 

Hey. Hiefe are genenilly cxprefied in x form jof ;woMis 
'whtdh has been long in ofe ; and being didated by the 
anxiety ^hich is natural to perfotis who haVo' greit 
4>bje&9 at ftake, have been fo aniltiplicd, and are 
now fo comprehenfive, that they^fibrd full pn>te&ion 
agaifift every accident or misfortune that can poiSUy 
happen in the courfe of any voyage^ and for which it 
is nieant that the infurer ihall be anfwerable. 

There arc, however, as wc have already, feen, certain There are c«tai» 
lofles for which it is never meant that the infurer (hall notcompre- 
be anfwerable, being imputable to tfie owners of the J;j"^i^twdi**o^ 
fliip, or to the mafterand mariners whrnn they employ, the policy. 
radier than to the perils of the fea^* Such ire injuries | ^' "^* ^ ' ^^ 
occafioned to goods by bad Jdowage, by being expofed to 
wet, by theft, and embezzlement of the mailer or ma* 
riners, &c* 

In all our policies are inferted the worcls, * l^ ct nci Tfaectaiifc </e/ 
J^,' by which the infurer takes upon himfclf, not only '^"^, i^l^l^l^' 
the riik of future lofs, but alfo the lofs, if any, that ourpoUcits. 
may already have happened. It. is faid (0), that this jt is not peculiar 
claufe is peculiar to £ngli/b policies. But the fame thing «« ^-fi'i* f^"- 
is expreiled in the French policies by the words, ^fur 
^< bonnes eu mauvajfes muveUes(Jf). 

.This claufe, it is probable, was originally inferted in 
policiesj only in cafes where there was reafon to feat 
that a lofs had already happened ; and in fuch cafes the 
infertion of it necefTarily induced the payment of a ' 
higher premium. But it has long been inferted in every 



three judges. And indeed it would feem that the voyage in- 
tended was not the voyage infured. Vid. fup. 232, where the 
difference between an intendtj deviation^ and a dS^erent vcyggtis 
fliewn. In this cafe the defendant paid the premium into couft, 
which plainly (hews that he, or thofe who conducted his de- 
Xence, meant to refift the plaintiff's claim, on the ground that 
the policy was void in its original ; and not on that of a devi' 
attorn^ which only difcharges the infurers from the time it takes 
place, but does not intitle the infured to a return of premiums 
^a) P^ri, 15, 5 Bur. a8o3.— (^) Vid. £$iiefjg. torn, a, p. 



piiff, n*% Aiattdf^ 6f Miiife^r The reitfen: affigtiejf tijr 

iB*rr»» 'vrii/ tBis eMufe ia thoi^t unncdeffitry, aild tR^re- 

ibiO not hifisited m iii» peiidie^ o( fomcf cdnntries, m, 

thai the &te cf the vcfagit Mng urfciMHim> will not |if^ 

jodke th^ itfcurdncd* (a)« 

^oiieici with . Hartal ktr t(l3TiU f^qtHiv that die fufajcd: matter of ah 

liJcd^med^* k^QXi'Octf like ihatof' a faler ftoufd eitift itt dxe tiitie of 

wngeit. ^^ contra^ : Bu€ municijp&I laV addi^ thatf altboitigh the 

tt&Sg iiifo^ed ttMf ^flSb^ n^ loitgei* ei^ft, biK diat it 

\ai petidud before Ae eoAtf^ wa^ ftia^^ ye^ t^Iefs 

' dtfc infttred <ir hi^ aftnft^ ht^^» tliisy tf€ the 6ihe the c6n- 

trad; waer nlade^ the thing Infeve^ Ht by a foft otf ikfibn 

^ ef laHTy. iowded c^ the gcPed feUh <$f the itfTufec^ fup- 

pefed ftHl M enift^' fi^ as td bd af ^^if ftibj€<^ of iftfar- 

iMee> ^1^' not td Be e^nfideral a^ loft- till intelUgenee of 

the lofs arrive^k Tlie infurance, in fuch cafe, is HrjAti 
ae it wefe nut^e pto tufid* The eontrad is prefumed to 
Kareind ills' exiftence while the ftxbjefl! matref of it was 
siif' being;, andbefof^ the tirAe wheni the ri(k conAA^enCed/ 
Upon «hb gtoulid, aftd from the neceffity of tke cafe, 
pcfHeiesy iirtdf thfc cknrie, are deemed legal comradlsy 
tkA net w:2^er9 ; mbr eau they, when tightly ttfuferftood, 
be adduced as a precedeitt to authorise wager inAiranees. 

Though dib clavfe is not iiiienecf in Ibme Of the fo- 
teign policies, yet it tnuft, in many eafes, btf n^eefllirily 
•iHipiied in} the cbntraOr othefWife it WbUhtf be idHpo^ 
ble fof the mcrdiatit to bd iitfui^d^ Jigainft rift^ which 
afc afarcady run -^ and ag^inft which it is- in diip^ftfably 
ncceflary for his fafety that he fliould fometimca be in*. 
Cured. For it often happens, in the cafes of middle voy^ 
ages iit diftant parts of the world, and in fcorteward 
VOyagesf, tfiaf t&e rifle is whoIly,.or in part, run before any 
infiirancc can te effefiled. 
tt docs not make It lias- been, faidy diab infuranees, Icfi or mi lofip are 

l^Xa^dous. * ^^^*»«^y vtory hazardous ;-ahd that thd pfeDiium )• 

.< gpeat in proporrioft (^)'.— "Why an infuttnlce here is more 
hMBUitlott«5 only becaufe it is iftadc aftef the rifle has been 



iKr^iii ■>* 1m 



(n)!!RoccM, li. t. n: 175^— (*; Pafk^ ^, Tldi J(f<^%, 62. 

begun 
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begun or even ended^ .ixra ififtaat paft of <ihe worlds i» tiof^ 
very obvious. Fraud out of the-cafe, it would feem tha^if ^ 
there be any diffeienccj inftead of being thegnnind of an in- \ 
creafe of premium, it is rather in favour of ^e infufipr, >vho : 
may reafonably be fuppofed to fpecukite better upon tlie ' 
occurrences of the time paft, even in diftant parts of 
the world, Aan upon thofe of the time to come. An 
underwritcTj would be better able, at teaft in time of war, 
to eftimatc die rifle of a vopgc from the coaft of Jfrica .. 
to yanunca^ two mondis after it wad begun, than two. 
months before. 

6. 7be Ponven ef the infured in cafe of Mi fortune., . 

It was formerly doubted whether the infured could ufe 
his endeavours to recover the goods which had been loft, 
or in prcfcrving fiich as had been faved, without waving . 
his right to abandon {a). To obviate this doubt, a danfe 
was introduced into the policy to enable the infured in cafe 
of any lofs or misfortune, to employ all neceflary means for 
the defence, fafeguard, and recovery of the goods or ihip 
infured, without prejudice to the infurance, and at tlie 
charge, of the infurers, to which they bind themfelves to ^ 

contribute in proponion to their refpedive fubfcriptions. 

7. The Promife of the infurers^ and their receipt for 

the Premium. 

The next claufe In the policy is that by which the in- 
furers bind themfelves to the infured for the true per- 
formance of their contrail, and confcfs themfelves paid 
the confideration or premium, by the infured, after the 
rate fpeclfied. 

It is true that, in praAice, the premium is not always The recripr r>r 
paid when the policy is underwritten. Infurances, as only^[o'pr(c)urft 
has been already obfenred, arc generally effeded by the »'»^ '"'^"^^'* ^'**™ 

' ' o / / objcfltng the 

intor^entioa of brokers, and open accounts are ufually want ofconli. 
ke][>t between them and the underwriters, in which they °*""**"* 
ma^e themfelves debtors for all premiums. Indeed it 
is laid down that, by the ufage of trade, the infurer is to 
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{a) CqfaregUf Di(c. 3, n. 14. 

4 look 
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look: to the agent wbo Utttiplo^ed to tBo& dM policf 

for his psembim {a). 
Sometimes the credit is given to the infured himfelf . If 

there be no expreis agreement, it would feem that the agjcnt 

or broker is primal facit liable. Perhaps in fuch cafe an 

adion would lie agaiiift either, linl^fs the principal has 

paid the premium to the agent ; in which cafe, the wri- 

ters on this fufajeA are of opinion that the agent is 

alone refponfible (3). — But whicheYcr is liable, the 

infurer may recover the premium, and indebitatus of-- 

Miiutut «'- fi^^'^^ '^"^ ^^^ ^^^ '^ W> notwithftanding the formal ac^ 
Jimffit will he knowledgement of the receipt of it in the policy, which 
mi'wiihft^nding' IS not infertcd there as tonclufite evident of the adoal 
klfwcr*'^' ''^ ^^ payment of the premium, but to preclude the lieceffitf 

of proving it in cafe of lo(s. 

The non-pay- Tlic payment or non-payment of the premium, therefore 

nient of the pre- ^^ hacvc no cStOc UDon tfac lufurauce. Every infurer 

mum caonot • / . , 

affea the v^lidi- may inCft on being paid the premium before he fubfcribes 
ly^fihecoo- ^^ policy J but having once fubfcribed it, and given 

credit for the premium, no matter to whom, he ihall 
hot afterwards be at liberty, when a lofs has happened, 
to object the want of confideration for his promife. 

There is no fixed rule to afcertain the rate of the pre- 
mium !n any cafe. This mud always depend on the 
agreement of the parties } and therefore the premium^ 
whatever it maybe, is always reputed to be juft and fair, 
.if tlicre be no fraud or furprize on either fide. If the na- 
.tureof the ri(k be fairly and fully declared by the in- 
fured, the infurer can never difpute the payment of a 
lofs, 9n the ground of the fmallnefs of the premium (^. 

« 

8. ^be common Memorandum 

This niemorandum next follows, for the puryofe of 
confirang infurances to their only proper olqeft, nanidy, 
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(a) Valwy art. 3, b. t. p. 32. Potlter, n. 98. Emerig,%om. r, 
p. 139.— (^) Vid Savory, llv, $, c. 2. Emerig. torn, l» p. 146. 
—(0 R- 7^V^ ^- Ookgrave, Carth. 338.— (-/J ^ >^ *w^* 
torn. i,p« 69. 
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• 

an indo^ty s^guitft veal and importaiii MBa arifing it^xm 
the perils of the fea, and to obviate all fubjefks Of liti<- 
gatfon about trivial loCes, and Icfles arifitig from the pe- 
rifhable quality of the goods infuted. For this parpofcTy 
it is now, by this memorandum, conftantly ftipulated 
Jn i^ll our policies, that in the cafe of certain enumerated 
articles, of a quality "peculiarly perifhable, the infurcr 
ihallnot be anfwerable for any partial lofs whatever; that, 
in ^le cafe of certain others, liable to partial injuries, 
but lels difficult to be preferved at fea, he (hall only be 
liable for partial lofTes above five per cent. ; and that, as 
to all other goods, and alfo the (hip and freight, he (hall 
only be liable for partial loffes above three per cenU But 
there is an exception in this memorandum of all lofles, 
however fmall, of the nature of generd average j or where 
the ihip is ftranded : But this laft exception is only found 
in the policies of private underwriters {a). 

> 
9. The Bate and Subfcripiion. 

The fum infured is, generally placed after the figna- 
ture, in the underwriter's band-writing, and in words 
at length, not in figures which are eafily altered or changed. 
But it is not indifpenfably neceflllry that the fum (hall be 
fpecificd in the policy. An infurer may bind himfelf 
to pay the vahie of the effects infured, or a given pro- 
portion of it, without fixing that value in the policy {b). 

A policy of infurance, like every other contraft in 
writing, fiiould have a date. There are few inftruments 
to which the true date is more neccflary. This date, 
when compared with the dates of fafts connc£ted with 
the tranfa6Hon, ferves to difcbver whether there be reafon 
to fufpe£t any fraudulent concealment, at the time of 
any of the fubfcripticms to the policy. 

The date is not infcrtcd in the body of the polfcy. For, Each underwri- 
as eaclfi fubfcription to a policy makes a diftindt contract, ^q^\^ fubrcnpV 



uon. 



(tf) Vid. flip* c. 6> ^ 3, where the fubjcdl of this memoian- 
dum IS fully con (idcrcd%-i-^^^ Vid. Potiier, b. t. n. 75. £merig, 

tpm. i*p. i7' 

ft each 



Ui 



Of the PoUej. 



iBogkr, 



praAice in 

frantt* 



^ I. A ftarop 
ducy of X »w 6d. 
for every lOO I. 

ts. d^l.'ior 
cvciy'itraCtiunal 
part of lOoU U 
impofcdoii ma- 
fine policies. 



Jlut where the 
premium does 
Hjt exceed iQs. 

ftitreit tfn-dUfy 

Xl^'U'beoaly J (• 
I d. f€f cent. 



eftck nBderwrxter lets down thft ixjy mofKtb> tttd yeaqrof 
bit own fubfcriptJon« 

This {nra&ice is preferable to that which pterails in 
francft where the firft underwriter put$ a date after his 
fignature> ai^d the reft fubfcribe without adding any 
date. At length the notary or broker clofet ^ policy 
with die date of the firft fubfcription. This pradHcc> at 
Emirigon joftly obfervesa muft afibrd frequent temptationi 
to fraud ; and he laments^ diat though great endeaTOucai 
lutd been ufcd to introduce the Epglijb pradtice| this had 
been without efie£l (a). 

10. The Stamp. 

The laft requifite of the policy is that it be duly 
ftaniped« — Upon the fubje<% of the ftamp duties impofcd 
on thi$ contrad, it will be only neceiTary to infert here the 
fubftance of the ftat. 35 (?• Ill- c. 63, and this will be; 
done the more fully, bccaufe it contains m^ny regulations 
with which it behoves every perfon concerned in the bu- 
Jlneis of marine infuifances to be well acquainted. 

This a&> which is declared not to extend to infuraace^ 

on lives, or againft lofles by fire (^), and repeals all for- 

• mer ilamp duties on marine infurances (c), impofes < dn 

( every policy of infurance upon any (hipi goods, or mcri 

< chandizes, or ^pon other property, the following duties, 

* viz.-^ Where the fum infured amounts to lOol, a ilamp 

* duty of 2 s. ^ d, and fo progreflively for every fum of 
« iooL infured : And where the fum infured is Icfs than 
« 100 1, the like ftamp of :is. 6d. : And where it exceeds 
^ I col. or any progreffive fums of 100 L each, by a frac- 
f tional part of |ool. a like duty of as. 6d, for €very 
f fuch fraflional part : And where the premium bond jfiJe 

* paid, or contrafted fpr, fhall not exceed the rate of ^q s. 
^ and the fum infured amounts to 100 !• a duty of I s« 31]^ 

* and fb progrcifively for every looL and the fni£kion^ 

< part of every 100 L infured (rf). 



{^a) Vid. Emerig. torn. I. p. 47.^^^^ Scft. 2 (e) Se{!, 

14.— (^0 By 41 G. Ill.c. ^0,501 thtfc dytx« arp doubled. Vid, 
}nf, 245, - * ' ' • •-'•-'. '-'' 
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• 

* ^ Rrovidc3 tfiat where thi prcminm {Kali riot cxCfeid io J*. § 4- '" <"i»ch 
^//r cbiiL arid {he fum irifiired amounts to iool. or tlji- may fcc^ t! 6<l. 

< watds, a rtamp of 2 8. 6d. may be ufed fot cviry ^''*^A. , 
« 260 i. IrifUfed, inftcad of ftamps of i s. 3 L for every 

< 100 L* 

* Provided that ^here an infuratice is made Ott goods § to, Wh*rc the 
^ on board a fhip fpecifically named, on a homeward homeward voy. 

* voyage, aftd the fum liifured is found to exceed the ih- f 8" «««•»/»>€ 

J o ' ^ intereft of the 

« rtreft by lobo 1. o^ up^Vards, "\^here the duty is r s. 3 a. infurcd by 
^'per cent, or 500 1. where it is 2 s. 6d. and upoft oadi- the ft.imp 17* 

^ bf the true value of the intereft, and on produ£!ibn '* J^./rrf^"'- 

. . / or 50Q 1. where 

^ of tlie policy within a month after landing the goods in «t i$ 1 ». 6 d. che 

« Great Pritairti and on jjroof of the return of premium may kw allowed. 

< fey the fcvcral underxvriters, on account of fuch ftibrt 
^ intereft, the commiffio'ners may allow for the crcefs of 

* duty, provided the policy be delivered to the corfimif- 
f fionei^s to be cancelled, and the intereft infured be not 
^ Valued from the policy.* 

^ And every contraft for any fuch infurance fhall be J ".Eveiycon^ 

< printed or v&ritten, and Ihall be deeme(f zpUcy cf injUt^ deemed'*;* pdicy 
« ancey in which the premium, the rifk infured againff, ^*^*'*-"'? ^'^"^'^^ 

* tTie names of the underwriters, and the fitnis infurerf, fumimu^ed.and 
^ fhall be fptcified, in default wherdof, every fuch ill- furers. ° *"* ' 

< furance (hall be void/ 

< And no policy upon any fliip, or fliare therein, fliall § »«• No policy- 

1 .r .•.,. ^ ,>r/ upon a (hip la * 

* be m^tJc for any certain term longer than 12 calendar be for a longer 

* moofo^j and every policy for a longer term fliatt be 'Tonth^''" " • 

< void/ 

* And no fuch infurance, made in Great Britain^ Qiall be -S '4- No fuch 

* given m evidence, or ihall be good or atvailable m law, he available in 
•linlefe ft-awped with the ftamp to d<inote thfc rate of ^l^^^l^^^^ 

< duty, or feme higher duty, contained in dlis aft 5 aiid p^U^yiob^ r 
« it ihall rt* b<* lawfut to ftariip airty policy, stftdr the ih- wriTi^^J"' 

< faratice (hall bf printed Or written, under a'ny pretence P"»"<*- 

* whatfoever.' 

• • And every peribn 'v^hcr fliall make of cfifeft, or pro- S »5- Any fk*. 

* cure to be made or enctted, any iuch mfurance, or mail fuch inmrance, 
•pay, or agree to pay, any premium thereon, 01; fliall pJ^f^j'JJf^ i" 

* enter into any contraft for fuch iiifurancc* utlcfs it be comraaing for 

' ** * ' . , fuch infurance, 

R 2 * pnntcd 



144. 

uiiltfs d^ly 
IUm|ied, thall 
forfeit 500 1. 

B*'okert n«fO- 
tUting fuch w- 
iuranccs to fof" 
fett joqJ. . 

{ {6. And they 
fliall not charge 
^r brokerage. 




4 t?. Any per- 
(on ioruring 
without a iVampi 
•r concented in 
any fraud to 
•v:ide the f^amp 
<luties^ to forfeit 



§ e8. But the 
t)vo infiiiance 
companies nmy 
make agreements 
for i'nfuranccs on 
unftampcd la- 
bels, provided 
the poKciet be 
m-ide out in 3 
dlyt after. 



4 I J. Any al- 
tera ion may be 
made in the po- 

pcyi^J^foi*"^ 
licc o tftc end 
pf the riik, if 
the premium 
exceed 10 «./«*' 



0/ thePoIUp • - < 

printed or written, being firft duly ftampcd with the ^rp^^ 
ftampi or one of higher value, (hall forfeit5ool.j a|;icl^ 
^brokers, agents^ Sec, negotiating fuch infurance, .pir; 
printing or writing; any agreement for fuch infurancc> 
before the fame be duly ftamped, ihall alfo forfeit 5oo4* 
* And it fhall not be lawful for any broker. Sea negotiat-^ 
Jng fuch infurance, to charge for brokerage, &cc, or fo\f. 
any premium paid thereon, unlefs the fame be printed or 
written and duly ftamped ; and every fum fo pyiid flu^l. 
be deemed to be paid without cpnfideratioh.' 

• * »"' ••.■V 

« And any infurcr or underwriter, who fhall receive, 
a^ny prenyum, or pay any lofs, upon fuch infurancej^unlef^ 
it be written or printed and duly ftamped; orany perfoa. 
who (hall be concerned iq ai^y fraudulent device to crr^dc 
the duties i/npofed by this ad, (hall forfeit for ever|^. 
pffence 500 V 

f But it being cu^omary for the LonJon Affuranc^^ smd 
Rvjal Exchange Affurance Companies, to prepare a label^ 
containing the' heads of the infurance propofec^t (ignedbf 
the infured, from which the policies arc afterwards raadej^ . 
and it would be inconvenient to req^yre t)be poKcies in 
all cafes to be immediately made out, it is provided^ 
that the oncers of thofe corporations (hall not be fubjeft 
to any of the above penalties for making any agreement ta 
infure by fucli unftaMnped Ia\)el, provided the day on 
which it was made be truly exprefle^ in words at lengthy 
.and a policy be made out in purfuance of the agreeiftentji 
and according to one of the forms annexed to Ai^ 
^£X{a)i and duly executed and (Umped within tIaM 
oiEice da^ f rom the date of the agreement/ 
• ^Provided' that any lawful alteration 1^ the tennsof 
the policy may be made after it has been underwrit(en*| 
and that no additional ftamp be required bytea^fon eif 
fuch aberarioA ; b that it be made before notice of tlie 
determination of the ri(k' origmaHy infured^ d)^ the 
<< original preopum exceed ids. per eaa. that the )M^ 



m^ 
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•petty of the thing infured remain the fame^ that the 
•^alteratidii ihall not* prolong the term infured beyond 
^'the period allowed, and that ho additional film Dialtbe 
•^ infured by fiich alteration.* 

' "This iQ. alfo contains tegulatioris for the providing Furthar ntiili- 
jpaper, &c, at the public charge, and the diftributing bf * ; ' 
llamped policies, where the fum infured is nbt imder 
16,600 1. — and for damping paper, &c. brought to the 
o£Bce ; — for appointing ah office in London near the Royal 
Exchange to diftribiite policies propetly ftampe'cl; — di- 
ireiling the mode of taking bonds from pcrfonis to whom 
policies ate delivered on credit, dhd keeping proper ac- 
^unts With them ;^— with dire£tions for granting new 
ji)oKcies In lieu of pdlicieU damaged ; of where, by mif- ' 

take, a wrong (lamp has been iifed, of fubfctiptions have 
not been obtained to the amount of the ftamp, on pro- 
klubing another policy made but for the fame rift, pro- 
vided it be brought to be cancelled in ten office days after 
ttic date of the fubfcription, or (If bn an outward voy- 
age) after the (hip ha« failed; 

' By the flat 41 G. III. c. ib, § i, all the duties im- Bv the 41 Oi 
ipofed by the above ad are doubled. iiiUV«^!«S«r 

doubled. 

Sea. 4; 
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When a Policy may be altered or cortege Ji 

THOUGH a policy of iitfurance, not being under A policy is 
M^ U but a fimplc contraft, ycti it is always looked b^cL^feSro?"' 
Hfioli as an inftniment of gteat^ folemriity, . being the part«w» or the 
only evidence of a eontratt of the utmoft impbrtance to court. 
Ibe. parties interefled. The general form of the policy^ r ; 

which vhaa been fof inany ages nearly the famti is never 
9ltQied^ but Mdth the utmoft caution, and up«h very grestt 
eoHfideration (a); and therefore, when once a policy 
h9^ beefk filled up and und erwritt en. Ho alteration can be 
iomte uiMt^ but by the confehi of all pariieSy or by 
thcauthority of a court of^equi ty^ or perhaps a court of 



law, and then only^ in a cafe where fomething has, by 
VJ-i' ^«; Vid. 1 Ji«. 54. 



2^6 OftbePalkyi ([Bpdil* 

miftakc or fran4> been inferted or omitted, cfntr|ty.ta i^ 

XD?Qifeft intention and the real agreexTte^t of the paxtv^. 

>'. A^d a very clear cafe of this fort muft be made oiDiijy 

unqueftionable teftimony to warrant fucb akcratian- 
r."! b mTck'iur' 9^^» A^ following cafcs viU fcew, th^t ^h? re fucb a 
the court will di- ^e 13 m^dc oyt* thc court will dire^ the alt^nigatiita t^ 

rcdt the alicra- - , r i r i i. i 

ti.,n to be m .de. P^ IDadc* CVC9 ^ftcr a IqU has happened. 
Thi« may be ^n infumncc was madc on a ihip, " At and from 

• fu'f$V;>7happ'n-* " Londpn to Q/?^////, from thence to Rotterdam^ from thence 
it'^muft dein" " *^ *^ Canaries: warranted an OJitnd {hip."— Th^ fl^p 
appear, tft. To was taken. The infured brpught his bill to have the policy 
the7n"enM -ncl rcftifi^d^ accprding to the intention of the parties \ by 
idly, to be a ftating thc voyag^ from OJiend only, and not fronj Lt^^yhn. 
the curt to in- — ^Tfee cvidencc in fupport of the plaiixtiff *s cafe appearing 
**'^!!l!l_ to be contradiAory, his bill was difmifled. Lord Chancellor 
Henkh V. -^«v. Ha^r^ixik^c^ in delivering his opinionj^ i^i^a — 1<« No dgubt 
3,7. but this court has jurifdiGion to relieve, in rcfpc£l to a 

plain miftaVe in contrafts, if reduced intp writing coi^* 

trary t;o the intent of the parties. And; thpugh th^ pl^Oh 

tiff comes to do this in a very harfh caie j namely^ r^on 

a policy, after a lofs has happened, to vary tlie coakaA 

fo as to turn the lofs on that infurcr, who othcrwife it 

is admitted, canitot be charged ; yet if thc cafe be fo 

' ftrong as to require it, thc court ought to do it Thc 

J!r/l queftion is, whether it fufficiently appears to the 

court, that this policy, which i& a contraft in writing, has 

been framed contr^iry to the intent and real agreement of 

the parties ; and feqandlyt fuppofing it (b, wKetbcr Ais 

be fuch a cafe, under the circumftances 6i it, and thc 

nature of the trade, as that the court ouglrt; ta interpofe 

aijd relieve.'* 

Where the in* So wherc a policy ftated that the adventure was. to com- 

toi;^kc"a ^Zy mcnce from thc departure of the ftip Eyles from RH Sk^ 

toconiiiir..cr^ George to London: — upon a bill filed by the i^fuxcd it ap- 

mrrivai at j1. pcarcd that tlie ow.ner had dire^d an infuran^ to be ma4& 

and the policy u ^^ comipcncc from thc fliip's arrival at FoKt Sit. GeonK/' 

w:ii maoc flora ' • • * , ' ^t- ^ -?©.'^* 

the (hip'w/r. that a label, agreeably to thefe inflru^ionsy had been ex^ 
i^'coun uT^iuUy tcred in a book, and Cgncd by the agent JHid ti^^o of th^ 

dire£lor& of the London. AjfurAnce^ and that#. by. miitaks* 

"the 



- fke poittT was made out diflTerent from the label. , He ^^^^^^ "to be 

altered. 

iofs'liappened ^fitr the fhip's amval at Fcrt St. George.-^ 

I^oid Chancellor Hard'uucke determined that the label ^i;niiri!'"'' 
which contained thenamea of the (hip and of the mafter^ 545* 
&e ptemium, and a defcriptifin of the voyage, was a 

' memorandum of the agreement, in which the material 

parts of the policy were inferted ; that though the policy 

was ambiguous^ yet the label made it dear ; and as if 

Was only the miftake of the cterk, it ought to be ret^ificd 

' fiiccording to the label. 

" When an underwriter agrees to alter the policy in 

' order to correA a miftake^ he ihall not afterwards obje£t 
that he ought to have had an increafe of premium. 

Thusy where an agent had inflru£iions to procure an An usdervrfteir 

. infurance on goods on board the Mary galley. Captain ^'J^'/^J *5[^*^ '** 
jEfi/A — ^The agent carried the letter to we 5/if^£/, a broker, Oiaii not »ftcr- 
. and he, by miftake, made the infurance ou the Maryr J^?*"^^ j„ ^j*^ 
Captain Ha:^l$wod. The Mon galley was loft; and that he ought to 

-» «» # ' . \ygi\'t had an m* 

then Stubbs applied to the underwriters to confent to alter . create of /r«- 

. the policy j to which they agreed, and the miftake was *"'"*[; 

TO£tified% — It was objefted at the trial, that, on account Bates v. Gr*i- 
o£ the alteration, the infurers (hould have had an increafe "**' " *^^ 
of prenuum, the (hip Mary being a ftouter vefTel than the 
Mary galley ; but, Lord C. J. Holt ruled, that the adion 
would lie upon the policy, that the miftake might be fet 
vij^t,. and that &tMs wz% a good witnefs : And he cited Even a parti.1i 
a cafe which happened in the time of Lord C. J. Am- "Ji;^ J^^e writ- 
iertoftt where aft infurance was made from Archangel to ten policy. 
. ^eU^y/w, and frpm thence. to Leghorn; but there was 
a parol ag,reeme]it at the fame time, that the policy 
Ihould not commence till ^e (hip came to fuch a place ; 

and it ws^ h^ld th? parol ?kpeemeat ibould ^vgid the 
writing. 
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*l-f ACTING, in the foregoing chapter, flicwn 2ic*iiiitttir 
-and jJixipcrties of the common policy, we now pm- 



I — 



« k ^' 



<ecd, according to die diftribution of our fubjed, to treat 
"of ftofe occafional ftipulations and agreements by^irhich 
the * general tenor of the cohtrad, as cxprcftd iri tife 
cbnmion poCcy, is qualified and regulated. Of tfaefe tSfe 
moft important are warranties, which will be now treated 
of imdcr the following heads, viz. * 

.^ l> Oi^$bc nature and difierent kinds of wamiitiesi 
pml the cSkOi of the breach of z warranty. 
^ %, JHow an cxprrfs warranty ihall be made. 
3. Of the warranty to fail by a giyen time. 

* '..4*. Of ^^ warranty to fail with conyoy% 

• 5. Of tbc warranty of neutra^ty. 



k. A 



Sea. t. 

< Of the nature and different lands of Wartanfies \ wt/ 
? - ^be €ffea of the breach of a Warranfy. ' 

* • 

Warranty dc' . A Warranty is a ftipuhtidn or agreement on thc.pirt 

:of :th0:lBfiiresl> in nature of a condition precedeut.-^t 

IlwrWe or*'''^ "Wy . bc .citbCT t^jimuUive^iA where the infured undcrtakps 

Y^ntSfH^, for the truth of fome pofitive allegadoa ; as, that liie 

- iMng: infured it neutral property, that the Ifaip is t^f fucE 

.•^' ^Pfce> 'that five failed, or was well, on fuch a day^ Soc : 

.^.Qisri^jsnaybe'/nTfTi^r^/ as, where the infured uadflr^ 

Ia]i66 .to p^fQTOt iaa^ executory ft]pulation;.as..tbat 

.« :0)ip /b^ Million or before a giren day ; that ihe fliall 

4ep^. wit^. ^pnvoy ) thai: Ibe ihall be manned n^idiiiich 

;. a cQpa^kiaci^^f JOftCnf ice* / . ; ...t 

, . :l. I . Waxraatk» 



V . . ^ 
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Chlqparf II. S I.] ;.v.^.iJ>iff^ihf Kinds. U9 

Waxtanties arc either fxpre/s or imhlsed. An exprcfs ^^ ^^y ^ «"*»*' 

, , . cipreff or iifc* 

warranty U a particular ftiptilation introduced into the piied. 
written contra^ by the agreement of the parties; as that 
the thing infured is neutral property, that the (hip fhall 
fail by a given day, that fhe fiiall depart with convoy, 
&c. An implied warranty is that which necefiarily re- 
iiilts^frqin the nature of the contraft; as that the. ihip 

' • • • 

(hall be fea- worthy when flie fails on the voyage infured^ 
«that ihe (hall be navigated with reafonable ikill and care^ 
tbat^ the vopge is lawfi^l^ and ihall be performed accords- 
hag to law, and in the ufual courfe, and without wilful 
deviation, &c. We will confine ourfelves in the prefent 
chapter, to the fubje£l of exprefs warranties. • The im- 
plied warranties of greateft moment will be treated of in 
the X ith and lath chapters of the prefent book. 
. A warranty, like every other part of the contrad, is '^ u conflmed 

sccordtnE to its 

to be conftrued according to the underftanding of mer- commercud im- 

chants, and does not bind the infured beyond the coKhmer- ^^'' 

cial import <^ ^e words . 

. Therefore, where there was a warranty that a (hip (tould ^y^^ v. Sntce^ 

have 20 guns, and it appeased that fiie hsTd in truth d. ill. Ms/ 

22 guns, but only 25 men, which number is far 

(hort of the neceflary complement for 20 guns ; in an 

a£kion on the policy it was obje£bed that this war* 

ranty implied a competent number of men to virork 20 

\g^h i^ -^^ the fbip (hould be attadkcd.^But it ^s 
determined that the warranty did not include any thing _ 
not necefTarily implied in it. Lord Mansfield faid,— 

: ^ If a warranty be meant to miflead, it Is aKtaiid, as 
much as a falfe reprefentation. In this cafe there is no 
l^ouJid to impute fraud, and therefore the phlntiff is 
entided to recover.'* 
. A warranty bernir in the' nature of a condition pre- ^^ ""* ^ ?*** 

' nlly compliecl 

cedent, and therefore to be performed by the infured be* with. 
£are«he can demand performance of die Contrsdl on' ilie 
/part of the infurer, it is quite immaterial f^ What p<fr- 
pdfe^. or widi what view, it is made ) oi^ whether th^ iti« 
fured had any view at all in making it 1 But,' being on)ce 
inferted in the policy, it becomes a blading eohdition ibn 
J .Iho inAif ed «, and unlcfs he can (hew that it has been 

literally 
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Of tVarranties. 



XPoaXk 



^tht breach of it 
avoids the coii- 
traA mh initio. 



And whatever 
it may be, 
or wnether 
a lofs pructed 
from the breach 
of' it or noty the 
infurer is not 
liabJc. 



AChipiswarrant- 
ed to fail on her 
Outward voyagff 
with 50 hands; 
but, in fa£t, (he 
fails with only 
46. — ^This a- 
vuids the policy 
on her middit 
vtyage^ thuttgh 
during that voy- 
age (he hat 
5 a bands. 

hi 1T.R.343. 



iitpi^ fttifilkd, be can derive ap benefit 6mBtke fb* 
liqr^ The very loewng of a warranty ia, to pDtokNk^att 
queftifin whether it has been f iibftantiaUy mrnyHrit wtb 
or not If k be affirmative^ i( muft be litei^tty t^v: % 
if promiflbry, it muft be ftrM^iy jMrformedi 

The bleach of a warraoty» tlierelbre» ceefiSs dther 
XPL the filiehood of an affirmative^ or the oon^-pecfiorm^ 
ance of aa e^Kcuisory, ftipulatiQii. la either ca£i^ the 
contra^ ia void (A initiq^ the warranty beioig a eondtteD 
precedent : Jknd whether the thing warranted w»a aiafte"* 
rial or not \ whether the breach of it proceeded from 
frauds negligencct mifinfonnation* or any other cauft, 
the confequ^nce u the (ame. The wananl^ makes the 
contract bypothetka) \ that tSy it iball be binding, if the 
warranty be complied with. With sefpeid to the com- 
pUance with warranties) there is no lati&ide, no equity } 
the only queftion is> has the thing warmnted taken phce 
ijgi not* Xf it has nDt> the infurer is not anfwerabte Ibv 
any lofsj even though it did not happen in oonCequence 
oif the breach of the warranty (^i). Tins will appear in 
^ following ca&* 

in Jum. 1779 an infurance was inade on a fiup and 
cargOi * At and from Africa to her port or ports of dtf-^ 
^ charge in da^ Wijl Indies ;' and. in the margin xA the 
policy was written this warranty ; ^ Sailed from Lfva^ 
^^ pool with 14 fix pounders, fwivejs, {kxall-arms, and 50 
** hands or upwards, coppcr-flieathed." — ^The (hip had 
failed from Liverfod in OBober 1778, having then 
only 46. hands on board, and arrived in Beaumaris in fix 
hours after. She there took in fix hands more, and, 
from that time till the capture, had 52 on board. It 
was found that in lier voyage from Liverpool to Beau^ 
viaris (he was equaUy fafe as if (he bad ha4 50 hands on 
board : The frip being captured, and the pbdntiff, Qot 
knowing tlut the Ihip had faikd from Liverpool with oidy 
4/i hsmds on board, paid Im fubfcription : But on learn- 
ing that fa£l, he brought an ai^ion againft the infured 



(tf) Vid. Hibbcrt v. Pig09t^ inf. 2J2. 



to 



% 

t^ recpteD i^cik tbi» money thiif pid in his own ^ong ;^ 

It was contended oi^ tbc part of the defendant, that tiii$ 

rep:refemt9^on bad. uo TdatioQ to the voyage iof ured» idnch 

VF4S from i4f'''^ to the JTg? /»fer, bvrt oidy u repfrefeatiH 

Uon qI thjc ft;^e of ibfi ftvip at Liv^fooly before ihe failed 

from thcBce) and vas auteeedent to the voyage infured. - 

«Kn-{fut the cpMxt detennined that thia w^a a warranty, 

9n4 a c^mditiouthat the ihip had failed fcom LivetfoU 

^ith % ^ert;^ niuobef of men \ and thia not being true, th^^ . 

pdicy waa v^. — ^This mdgoaeiit was afters arda affinn^d 
* r • 

iq the Excbeqmr ChfkPiber. 

' It id aljEb immaterial to what caufe the noh-^concipHanec To vbntevet 

18 attributable : For if it be not in faft compKed wiA, compiiancTil* 

Aongh, perhaps,. f<« the beft yeafona, the poHey is toid: "JJ^jJ^I'^^^^^l'J^ 

The coii4itio^ hm n,ot been performed^ or di4^ coti^^ 

genjCy has not happened^ on which the confraA was madis } 

aA4 the undenyiiter has a right to fay that the^e is no coti- 

trad* Therefore, if a Ihip be warranted to fail on ^ be- 

lore a py^n day^ and (he be prevented by any aecid^t, 

a$' thie fudden want of repanr, the appearance of aa ene** 

my, &c. from (ailing till the next day j though it nuay 

^ right, in. {uch cafe, not to fail on the day, yet the. 

warranty is not ^Q];nplied withi aiod there is. an e^d of 

the pblicy (n). 



M^w an ^i^f^fo WopranPf jbaU ie madih 

AN exprefs warranty,, being of the nature of a con- Awnrranr^rtiuiJ 
^ition precedent,, our courts have held that it muft ap- fJHTufUic po- 
pear upon tlie^ face of tlie policy, in ordch' that there may ^^"i' 
be indifputable and unequivocal evidence of a 'ftipu- 
lation, the non-compliance with which jnuft necefiarily 
avoid the contraft. Inftruftions in writing for effefting 

. r ' 1 — .\\ .t. / , I — I . ' ' ." 

(«)' Perl^ord Mansfield xn Bondy, /f'nft, Cowt>. 6o6, j. mf- ' 

■ * 

'55- 

■ ' ■ the 
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A paper wrapped 
•p in the poiky 
vili not make a 
warranty. 

Ikttg. iZf n* 



Even a paper 
wafered to the 
policy will not 
make a war- 
ranty. 

Size ¥. FietchcTy 
at N. P. Dto^. 

»3- 

But ir will be 
{ufficiant if^ it be 
written in the 



Yet ift pottry 
refer to printed 
propofulsy they 
will be confi- 
dered as a part 
of the policy^ 
even though they 
make .1 condi- 
tion pircccdenc. 



fhe policy, therefore, unlefs inferted in the inftrtunent it- 
felf, do not amount to a warranty {a). 

As, where a written paper of inftruftions, relating to 
the force df the (hip, with tbefe ^oiAsi ^ it gum and 
* Txyniin'/ wastvtappcd up in the policy, when brbugni 
to the underwriters to be fubfczsbcd; and evidence :va< 
offered to prove that a written memoraadum iiKlof^^diil^ 
the policy, was always, among merchants, confidiemi ?i" 
a part of the policy.^ — ^Lord Mansfield held that, wh^lih^. 
this was or was not a part of the {K^icy, was a qud^km^ 
of bw, and therefott foch evidence could n6t be received r 
and that a written paper, b^ being folded up in the. policy^ 
did not become a warranty* 

• So, where a flip of paper, defcribfaUg the ftate of thtf ^ 
ihip, the particulars of the voyage, &€• wis wafi^itttb^ 
the policy, at the time of fubfcribing :<i>-*-£ven this. Lord' 
MmsjiM held not to be a warranty, or to be confider^ 
as a part of the policy, but only as a reprefcntation; 

But though it is eflential to a warranty, that it i^^i 
on the face of (he policy itfelf ; yet it need not be writ- 
ten In the body of the policy : If it be written in the 
margin, either in the ufual way (4), or tranfverfely {<^, it 
will be a good warranty, it being a part of the writteiT 
cpntifad when iigned. 

Yet, in the cafe of a policy againft lofs by fire, t6 hat- 
been, h^deti that the printed propofals of the thftiraAcef'* 
company, requiring the infufed, in cafe of lofs, to pro^^ 
cure a. certificate from the minifter, churchwardens an#! 
otber plriihioners of the reality of <he lofs ' «nd the iiSet^' 
ne& of th^ claim, are to be confidered as part of the pd^" 
lipy : And that the procuring fuch a certificate is a con*> 
dition precedent to the right of the infured to .recovoy: 
a^d cannot be .difpenfed with, even though the miniftec 
alid. churchwardens wrongfully refufe to grant the ccr«- 

* ' ' ■ ' ' !; ■■ .: ' \ '] ^ > 

(tf ) Per Cur. in Panvfon v. Watfon^ Cowp. 790. inf. c. 9. ^ i^ 

■^ (») ' R* . Anm-v. Stttfortt Da^.nr.^r) Per Lord Mak^iSt 

at N. P. in Katyan v. Bprthi^^ Do^- 1 2. tt<^(/) R. Rauib^ 

yr.^rrell, I H. Bl. 254, Oldman v^-Bewkh 2 ff. BL Sl1* 

n. IVoQdy. Worjley, t H. Bl. 574*^ 6 T. K. 701. 

^PwW^» 
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^IR^P^•5sO UJiuI^^A^^bfm Day. ^j^^ 

.... - ''••> 

Sea. 3. 

- iQr,^^^ ^^rr^n^y ^0 Jail en or kefon a given day* . *V ^ 

• THE6mc of failing in moft Toytges is fo material^ WK^n thef* k m : 
liiat) in many poiides, there is a warranty to fill on or "^^^J^^my^ - 
before a certain day. Independently of Ae effc£l which a "°i*»»?8 ^'^ *«• 
£fiferenee m^ feafons may have upon the nlk, and 'of the ^ compliance mIi 
neceffity thctc is that the vopge (hall end in a rcafbnabic *■' 
time, it is of great injportancc to Ac infurer, where the 
policy \s ^ at dndfrofff a place, that there be a day 'fixed 
for the ihip's departure, in order that the duration of 
Ae- riflcy at the place, may be afccrtained.-?— This, Itkc 
egrety other warranty, muft be ilriflly performed; and 
t]^€ following decifion will fliew that nofliing,-^not even a 
dietentioR by the authority of govermnenti will excufe the 
pon-pcrformanee of it (a). 

.A (hip wa$ infured, " At and from Jamaica, io Lotahrti Even an emW-. 
^^, warranted. t$ Jail on or Ufort the %6tb of Jtdy iTf^J" |ovcrnorWlU ' ^ 
^In an a^ioa on the policy, the declaration ftated tbit^ "oi wcuftjt. ; 
the ihip iRf^9 t^dy to fail, and would haire friled, on the* H*r# v. WMt^ 
25th .ot-y^fyf if fie had not htm refirmiod hj the ^oriet of ^g^' 
the governor of Jamtaica^ and detained- beyond the day;. 
t|f^ ihe. aftnwai'ds faikd and was captured. . Therp.^as . » r -*/ 

Sr yer(U^ for the plaintiK«»^Upon a motioa to fet lafidf;; / ' .' 

this^.yerdi£l,. and enter a nonfuit, it was contend^djocrthc} 
P9j^:of the plaintiff, that the embargo, by wfallch the ihip' > 1. 

was:|>reyented from failing on the day mentioned in 'die; ' 
wtrranty, came exprcfsly within the meaning ' of Ae»' • "* v -^ 
ufual daufe againft the detention of rulers ^mcf |>Hnc^- 
apd therefore excufed the delay. — Butthi^ court d^tet^^ 
mined diat the I0& could, in no tefped, bie tomie£led> 
with the. embargo. That the warranty ^iH'f^vi and- 
txprefs^ that the fhip fliould depart on or befor^-tlie da^ * 
appointcdv and"thctefore muft be cdmpliedUlnth.^ 
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Anirrcfifta. 1116 detention, in this cafc, was one of tKc perils in-r 

though one of fured againft ; and for ^hich, while it lafted, the in - 
fu«r«g!i*inn^ fured might have abandoned, but inftead of that, the 
vriW not cxeufe ftm fails after the day ftipulated by the warranty, and 
piiance wiih a being taken, the infured claims as for a lofs by ddplUre^ 
warranty. ^^^^^ allcdges thc detention by way of cxcufe for the non- 

compliance with thc warranty. Ifhe court, in deciding 
that, by reafon of this non-compliance, the plainti£F 
could not pccover for a lofs by capture, in cffeA decided 
that an irrcfiftablc force, though one of the perils infured 
jigainft, would not excufe the non-compliance with tho 
warranty, fo as td enable die infured to rccQTcr for a lof» 
' which happened after thc day. 
A warranty to It -mayj in fome cafes, vary thc rifk materially, that 
ia,i after a ccr- ^^ voyagc ftiould not bc comlncnccd till aftpr a cer- 

min day mull be ' o ^ 

obfcrved with tain fcafon be paft. Sometimes, therefore, thc warranty 

the fame Ihid- ^ ^ r -i /v • i t 1 r it 

ijeis. IS ^^ «^1 ^fi'^ a certain day, and, before another daiy \ 

and the following cafe will fliew, that this muft bc com- 
plied inth" as fliiftly as (he warranfy^ io fail on or before 
a given day^ 

A fh^p war- An infurancc was mide orl sroods on board a Fr^ftek 

ranted to iiill ^ _ 

ffvja MartinU^ flilp, ** At and from Martinko to Havre de Graee^ M'ith 
'I^y[\^T''' '.^liberty to touch at Guadalotipd warranted to fail dfier 
loi G^ado- ' « ijjg i2th of January^ and on or before the firft of Auffuji 

hupe before the . • */ •' ■ ^ . , (i j 

day, intending to «* ly/S." — At thc tlmc tliC inftirancc was maedcj itwa^^ 

If/prbut finding "ot known whetlicr the fhip wonW load it Martinko at 
a full c%o at Guadaloupe^ the infured having goods to come from both 



Cuudalouftty IKc. 

proceeds on her placts \ the policy was therefore intended to Co^cr the 
rbrTcSS" .^'^* fro'n toth or either.— The Ihip failed from Martmko 
war ranty. the 6tli of November for Guadaioupe, where fhc took i^ 

rjxjanM. Grants hcr wholc lading without returning to Martinko^ as ihc| 
^in^^T^kiii, intended to have done had flic not got a complete cargo. 

at Guadaloupe, — From thence fl^ failed for Hatjre de. 
Grace ovi the :i6tji of June 1778, and was capture^ op 
thc 3d of September, — li\ an afiion; to recover fof this ^f^ 
It was objcQed by the defendant^, th^t^ according to th^ 
words of die policy, the voyage lyas to commence f^qvi 
lilartmkoj and not from Guadahupe^ and that the war-«. 
ranty cf the timc.of faifinj^ ]rtQs not cCsmpjfcd.witl^ith^ 

fiiip 



Cbs^, VIII. § 3.] i^fiulhy a^ghen Day, z^ 

ihip hartqg failed from Mdrtinko hfere the 12th of Ja-t 
rtaary 1778, to wit, ott the 6th of N&vemher Z777. Mr* 
Juftice JBulleTj who tried the caufe^ was of thi$ opinion, 
and the juTy» under his direction, found a verdid for 
tlie defendant. 

But if a ihip fail before the day, from the port of load- ifthethiprati 
ing in one of the ffefi India iflands, with aU her ';i^;Zt.t^, 
cargo and clearances on board, to the ufual place of ren-f «'"» Q^aii be a 

, , rir«ni ii- Compliance With 

dezvous, at another part of the fame liknd, merely for thcwurrancy, 
the fake of joining convoy i This isa cpmpKance with the [J;°Kc),l.^eor 
warranty, though the Ihip be detained at the place of ren- rcndeivous be 

, • , 7 1 • mi r ' t t out of the courfc 

dezvous beyond the day. The realon is, that when a of the voyage. 

ihip clears out for her port of loading, with a complete 

cargO) and has no other obje£i in view but the fafeft 

mode of failingvto her port of delivery, her voyage muft 

be. faid to commence from her departure from that port. 

If, indeed) her cargo was not complete, at the time ihe 

failed, it would not have been a commencement of the 

voyage. This will be found decided upon great confider<- 

gtion in the following cafe. 

An infurance was made on a (hip, loft or not loft \ A '•^•P " ^j*^- . 
f* At and from Jamaica to London ; nvarranted to iavfi. from JamtticM 

*' faiJrd m or iifbre tie Jirjl of Jugufi t^^6."-Tht ihip J^fjIl^tjC/ 

was completely laden at St. Anne^s in Janiaicay and failed ^fy \ *"«' *x/^*. 

from thence on the a<Jth of July for Bluefields^ ia order from 7/. /innt\ 

to jq^n the convoy there, that being the general rendez* Vufco'f 'o^'^nd 

vous for convoy on the Jmnaita ftation, and where a con- >« «i^cre ftoppcdt 

voy then lay expe£ling to fail for England tycrj day: till after the day. 

Put the greater part of the way from St. Anni's to Blue^ J^f^^toi ' 

Jleldf is out of the courfe from thence to England. On her counr,— • 

ihe fhip's arrival at Blvefieid^, (he wa^ ftopped by an em- ihl'rt only for 

bareo laid on all veffelg at Jamaica, and detained there till ?'°''°V' ^^V" '* * 

*> . failing on her 

the 6th of Aiigiffty when ihe failed, and was afterwards voyage beft^re 
taken,'— Unon thefe fails the jury found a verdiS for the ^Jitgup!^ 
defendant, under the dire£lion of Lord Mansficldy who „ *: — ~ 
|ned the caufe. — ^Upon a motion for a new trial, two Cott;/». 601. 
fomts were inade for the defendant.— i ft. That the de- 
cart^e from St. Annis was not a departure from Ja^ 
tnaica. idly. If it was, that the going to Bluefields, though 
|br the purpofe of convoy oply> was a deviation, being 

out 
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out of die courfis of the voyage.— Lord ManrfiM at firft 

feeqted defirous to know whether there were any audio- 

rides to {hew that going out of diecourfe of the voyage> 

^ the pirpoft rf coMvoj JOfUy^ was no deviation^ and dc* 

fired that a fearch might be made for fuch authorities* 

None, however, were found. At length, after great 

conGderadon, the court were clearly and unanimoufly of 

opinion in favour of the plaintiff on both points. They 

held, that though Bluefields was out of the courfe from 

St. Anni^ to England, yet, as the fhip went there only 

Q to join convoy, this was a failing before the ift of Augu^ 

. and not a deviadon. — Lord Mansfield, after acknowledging 

that his.dircaian to the jury was .wrong, faid; — " The 

port from whence the (hip was to be infured, was, if I 

may ufe the exprei&on, the whole tfland. We are all fa- 

tisfied that the voyage from yamaica to jE/i^Aiii^/ began 

from St. Anne\ : That when die (hip left that place, (he 

had no view or obje£): but to make the beft of her way 

to England \ That every other ihip, under the fame cir- 

cumftances, looked upon the touching at Bluefields to be 

the fafeft courie of navigation from yamaica to England: 

and that any other \i^ould have been imprudent : That the 

fliip (ailed frgiii &. Anne's for England, by the way ff 

X( the fliip bad Blu^ldj , and not to Bluefields widi any other view. If 

if^/7 ? ^^"'^ ^^ ^^ S^'^^ thexc for any other purpofc, as to take in 

other purpoTe, water, or letters, or to wait fpr a convoy, none being 

fary, it w«u!d" ready, it would then have been one voyage to Bluefields, 

h»vc \ftw a dif- jind another from thence to England. As neidier party 

fcrcut voyage. . 

knew ' from what part of the ifland the (hip would fail, 
they ufcd the words, " At and from yamaica,** which 
^ protc£bed her in going from port to port till (he failed* 
It follows that the "word fitiled in the warranty muft mean, 
faikd t>n her homenvard voyage* The queftion, then, is. 
Had (he or had (he not failed on or before the day? No 
matter what jfrevcntcd htt ; if (he had not failed, dtough 
for the beft rcafons, the policy would have been void. 
The contingency would not have happened, and there 
would have been uq contradl between the parties. If (he 
had been prevented by any accident till the ad of Auff^t 

* - M 
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s^ by. a fudden want of repair, or the appearance of a;Kx 
onemy at the mouth of the port, the captain urould have 
done very right not to lail 5— but Acn there would have 
keen an end ©f the policy. It is very diflfcrent from the if the royag* iw 
eafes where a voyage has been begun ; there the ufage Jfy^'jaftHPy ga! 
of the voyage may juftify going a little out of the dircft j;;,^;^^^^ .^ 
courfe to join convoy, which may be reafoxlable, and convoy. 
for the benefit of all parties. But ftill it does not vary 
the fa£l of failing. Had the infurancc been at andfrom^ 
St. Anne'sy the gobig round the ifland to Bluefields would. 
have been a deviation (a). i 

So, where an infurance was made, ** At and from Aihipinfured 

, from Guada/otff$ 

** Gi4adakttpe to Havre ^ warranted to fail on or before the, to Hwn^ 
** Z^Ji of December. ^^ — ^In an aftion on this policy, to re- Jn li^"orc the 
cover for a lofs by capture, it appeared that the fhip V^'^^^l^'^^'^^ 
took in her complete loading and provifions iot France^ o( ontS.^ Uom 
9knd all her clearances and papers, zt Point i Pitre, in B^affiurril'7^^^ 
Guadaloupey and^on the a4thof 0^^/r, failed from thence jom convoy, and 
to Bajfeterre^ where there is no port, but only an open owers of the 
road. The governor detained her there till the loth of j^^'^/nment- 
January^ when ihe failed with a convoy, which had ar-? tamed by th« 
rived fome little time before j and after fonle days, beiri^ fothc^yJillJjt 
fcparated from the convoy, flic was taken.— The captain, *"<* ih«" ^^^ 

r - .*. r f f t 'iV* *'***• convoy, 

who was the only witnefs produced at the trial, iwore from which iho 
that he and the other captains of Ihips at P<nnt i Pitre Jlkt^JlThe*"'* 
bound to Europe had notice from the governor, fome «;»>"« from 

1 1/. n^M ./- t t Point it PUfiwn 

days before ihe failed from thence, that a convoy was theiethof^* 
cxpeaed at 3affeterre on the 25th of OOoieri that he had fl{;X*^ity^ 
ufcd extraordinary exertions to get ready, and though he warranty, 
was not able to fail before the a4th, he was ftill in fpifZ/ufinv, 
hopes of being in time for the convoy. The laft fliip> ^''^Jl^»^^* 
paper he received at Point i Pitre was k role d*eqmpage, 
or nmfter-roll, dated the 24th of O^pier, which gave au- 
thority to the captain to employ the crew, confifting of 
20 perfons, in his return to Havre ; adding this conHi^ 



{a) Upon the fccood trial, the plaintiff had a ▼erdi^.—* Vid. 
Lord Mansjuld^% obrenrations on this cafe, in Tbeflufon v. St(^ 
fUs, Dot(f. {.5 1* n. 

i tioni. 



t^Z : , - Of IVarrantM. . f^qkl> 

v% tion ; '< ^fn^Bf^^i :la Mr^crre pour y prendn Us otdres d^ 

^ttvtmnneftt,** - . Undec .this was writtei^> on the fame; 
paper, 3ti account, dated the .3 odi o£ QBober, of fom6 
changes in the number of .the crew ^ and un4er that» ai\ 
entry by an officer of the marine, dated ^tBaJkerre^thc 
* ad of yanifaryf (lat\ng thjit he h^ examined die perfons' 
en tiie rolli con/ifling of 25, iticluding the captain^ — ^ajid 
granting die captain permiffion to return to Havre. On 
aiAother papfer produced by die pkintiffi. called le congif 
dated the idth of .0/?i>^<?r, were written * at the bottom 
• thefe \rords ; ** Vu dt rclachc a la Baffeterre pour y '4ttten*^ 

" dre tin n>nvoi pour Frattee* Cei% O^c'^rtf 1778." • The 
captain fwore he underftood that the only reafons for the 
condition inferted. in the mufter-roll, diat he (hould go 
to Baffkerrcy were, that the convoy was te be at .diat 

. place,' and that he might take fuch difpatches a& were 

..ready for Eutopic He had not objcfted to ity becaufef 

in the regular courfe of his voyage to trance {rom Poini 

h Pitre, he muft have gone that way, to avoid Mont* 

ferrat. If he had anived in die day time, he would not 

have cait anchor, but would have fent his boat* for the 

difpatches; but having arrived at nighty Jiis (hip had 

been detained contrary to his expedation.-^ii^ the piurt 

^oi the defendant, befide the mufter-roll, and tbceiHTy 

under it, were tead a'proteft made by. the c^taiaonlis 

arrival at Dover^ and a part of his depofition in the^{irD- 

ceedings in the admiralty. The words of the protsl^, 

relied on, wercj '^Whereupon he (the captamy waited 

» « upon the proper officer at Point i Pitre for hfs-mitfter- 

■* roll, and was by him informed that it wt»uld'n)>t-be 

"granted, but on condition that he (hould firil fail' to 

•*« Baffeterfe and there wait the difeftfons of tlie-t3«nend 

«^ of the iffind."' In a fubfcquewt part he ftatei^ that 

• heient"*tb the fupermtcndant, and to the gener^-'to m- 
form theiiii^ thit ^Hc (hip- and -cargo w6re-iitfttredy tfp6n, 

.-•«. condition- that ihe (hould depart from the ifl;|nd ,of 
« Guhdahttpephtioxt the 31ft 6i December \ the terms of 
•' whidi-.infinrance it was eflentlal to fulfil. TJbtWith- 

, .f< (landing vehich, lie was refuted permifiion to depart> 

'<mni 



Ghap. VIII . S 3 .] 3^ /aU bf a given Day. iiS3 

^ and wis kqitchere till ^after die 31ft of Dtumbtr.*^ The 
depofition principally relied on was as fallows: "At tlie itxac^ 
*f the fiiip was firft purfued and taken, (he was fteering het; 
^ courfe towards Br^ft. Hercourfc was not altered upba 
<5'the appearance of the veflel by which (he wa^ taken, h 
^^ was at all timesi when the weather would permiti dU^ 
Greeted to Bre/I, for which point Ihe was direded to 
<< fail, although her deftination was for Havre^ by the 
<^ (hip's papers* She was not failing bejcnd 9r wide- 
^< of Havre. She was tlien about 8 leagues weft of 
'^ UflHwty and her courfe was not altered to any othc^ ■- 
^ port, but was obliged to be dir4)£led to Br^y in con-' 
^ feqaeflce of tbi orders he had received f fubfequent to* 
«* the delay-of the (hip's papers.— That all* the (hip's 
^< papers found on board were true and fair, and none o£ 
" them falCc or colcAraWe." — At the trial the captain 
ulfo fwore that his father, who had formerly commanded' 
/the (liip, at Baffeterre^ directed him to keep in the courfe- 
to BreJ^ : But this tvas done as the fafeji nvaj^ in time of 
nvar^ of getting to Havre, nobicb JiHl continued to be the 
'place of the Jbip*s de^isuUion. — Upon this evidence the 
plaintiif obtained a verdi^} and upon a motion for a 
.aew trial, two objections were made on the part of the 
defendant, ift. That there had been no inception of 
ths voyage on the 24th of Offober, nor till after the 
31ft of Deeembir^ though it was admitted that a bond 
fidt. apd complete ixiception of the voyage was fuffictent 
evett/ "lliottgh the force of an embargo, or any other 
ooaqpnlfioKi) .(hould oblige the (hip immediately to ft<^^ 
. or put Inick (aJ.rr-^Aly^ That the (hip never failed on 
the voyagiejnfured, viz.. from Guadaloupe to Havre, but * 
on a voyage bqm iSuadahype to itr^f— Thq court de- 
• tennined in favour ei the plaintifFon both ]k>int9u Lord u„aertiinfu- 
Mem^field faid,— « Tbpre is no contradidicn between the ^^^ / «{ ""^ 
parole evickncet.. smd the proteft and depofitbn. Under life^ Gw!i/il))»#- 

or Jam4tiea, the* 

■■*'■■■"■'"■*'■•■ -T '■■ ■ • ' J • • fhip is proieAed 

... by the policy ta 

(aj^ So ruled ia a former cafe between the (ame ptrtict, 'f**"^ ^J*™ P®' 
^ tfd in a cafe oltSarb t. Harrit^ Pouj^, 3^2, u. iof, 2<o. " l^Ei ^ 

s a - an . 
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The fame point 
determined OQ 
a fecond trial. 

■i ■ 

ThtUujJtn V. 
StapUt^ Doug, 
352,11. 



ffattiemVargo 
be puhtifhed 
before the (hip 
ihHiy and tbe 
captain purs 
himfcif in:o i% 
but in the hope 
of its being ini' 
^icdiatciy takea 



an inftizance ^ ut and fnm* fuch a place as Ound^k^ 
or Jamaicay iiu6 wordy ** at'' comprifes die whole iflaikly 
andi under that wordj the fhip U protefltd m going froos 
^rt to port round the coaft of the illand : But the qurfv 
don here is, whether the voyage was hpii fidg com-' 
menced, and (looped by accident. As to Ae conditteit 
Aout taking the orders of government/ the Ihip could' 
liot' fail from any part of tha ifland without tiie geiWir-' 
ttor's leave. * ' But the captiin, when he left: P^Jrf i 
Pitrt^ cftcpc£fced to meet a convoy at Baffkeirfey and 'dst 
^oceed immediately, ^thout interruption. A dmvtiy 
had been publiihed, and he certainly would hsive g(9te 
to Bajfeterrty at any rate, independent of the clauft in the- 
mufter-rollf With regard to the fecond point, the wfa^ 
to Breft was, at moft, but an intended deviation iiorcar*. 
ricd into efFea:/*— Mr. Juftice Bulkr faid,— "The ^rfcj 
bbtween the fame parties, in 1777 is in point. Tlierd^ 
was no embargo then» nor in the prefent cafe, when' 
the ihip failed. Here there was a boni jide failing \ «mil 
the fliip was completely ready in all rcijf^efts." 

The other underwriters on this policy, being dtfiatis- 
fied with thi$ decifion, another caxife was brought Icri 
trial upon the fame evidence.-^The fecond ^int -wat- 
abandoned ; but upon the firft, it was infifted tfaai^-^** To* 
Conltitute a failing within the mealiing of the warranty 
in this policy, the veffel, at the time of failing from her 
]^ort of loading, muft be, in the contemplation of the 
captain, at abfolute and entire liberty' \b proceed to her 
port of delivery in a mathematical line, if it M^e^^^peSi- 
blc." — ^Lord Mansfield^ at the trial, remained of the. 
fame opinion as in tne fortner cafe, and there wasa^ain. 
a verdid for the plaintiff^ 'to which the defendant and -all 
the othsr underwriters fiibmitted without further Uti<f^ 
gation. 

Lord Mansfield^ in bis charge io the jmy is this4sft- 
cafe, cited the cafe of Earl v. flarruy. jvhich ha iaid. 
was a ftill ftronger cafe.-^-There, an embargo was ac- 
tually publifhed before the ihip failed, and the captaiA, 
immediately after croiEhg the bar, returned to make a 

7 protefl:, 



Chap* yilL § 4.^ TQfmlmfb Convoy. %6% 

P1MA9 and feiulhis flup knowingly into the cmburgat off; thu will 
Put he (Wore tfat he expeded the tsfAyugo would be failing by the . 
lakea off» and that he (hould proceed immediately upon ^^i ^ 



la voyage J and the j ury believed hitn. % ^'*^ ^ ^u^'*^ 

. A3 to the queftiioV) what ihaU amoum to a faiHng, to vao. 1780.^- ' 

jil^sfy this wajpwnty 5 th^ere ean.be nQ dbubt that whei;^ ^^^' 3S»- n. 

i» ibip onqe breal^a groundi and is fairiy under fail upon bet;, if a (hip onc« 

vwfagtj though flic goes cvgr fo little .a way, and aftcrT ^^^^^^^^^^f* 

^ards puta back from ftrefs of weather, or apprehenfion under f»ii be- 

oi an cnepay in light, or be then put under an embargo, this lit com- 

s^d .detained bcyoncLthe time of failings; This would piiancc with th* 

jittl b^ a beginning to fail, and. the inteuuption would though ftic be 

not alter ^e cafe, becaufe the warranty had already been ^^^iloi^ti^n 

4)PJfBplied with (fl), or detained by 

. It ia faid, that in the cafe of an infurance, at and from ^^^ ^ * 
fjondon^ warranted to depart on or before a given day, 
\t has long been a queftion, what (hall be a departure 
i^rom the port of London \ or rather what is the port of 
hondon (&)• But if the above dodrine of Lord Maps^ 
field be well founded, it feems to afford a ready anf^ver 
ta this'queftion^ The warranty does not require that 
(he flijp (hall ab.folutely leave her port of departure ; but 
>only that i^e fhall get under weigh nuith intent to proceed 00 
tbf ifojage injur ed% 
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Se£t. 4* 

Of the Warranty to fail with Convoy. 

ANOTHER fpecies of warranty often infcrtcd \n 
policies in time of w^r, is to fail^ or to depart^ nviif) 
fonvoy. This, like other warranties, muft be ftrifl:- This warranty 
ly performed i and nothing will excufe the non-per- ^Iformed? ' 
formance of, it. If, therefore, a (hip, warranted to 
depart with convoy, fail without convoy, the policy be- - 
colhes void, defiau conditions, whetheif this be imputable f^» wUbli?''^ 



coQirPyf from 
whatever caufe. 



(.1) Per Lord mmficld^^zt ^f. P. in Tkillujfon v. Fcrgujon, '^l^^'J f^ 
Co^p. 607*— (*) Pari,, 338. the iofurer fli»U 

•3^ to . 



%€$ Of Warranties. f Book L 

•ot w anrw«t. tD my omtffion <«i the rttt of the infurcd, or the refufal 

Wt by tw perils of govenm^cnt to appoint a convoy. And in fuchcafe, 

#f Uie i^u ^g infurer &att not be anfwerable, though the (hip ihdiild 

' be loft by the perils of the feasor in time of war, a ihitt 

Without convoy will expofe hcrfelf to. every other peril, to 

. avt»4 that pf an enemy. The fear of one danger jc^ften 

drives us into greater y Cumpltss in metuendo majijit^ quam 

in ipfi iUo quod timetur* 

£merigon puts the following cafe, in which he tliuiks 
A ihip It <li*- the failing with convoy may be difpenfed with. — A fhip 
paiTagc to th« IS infurcd from Marfeilles to Toulon^ there to join convoy, 
?ous, fo «"tr' •^^ proceed to America. In her paflage to T^ton flic 
fequire a repair, fufi^^rs confidcrablc damage, and is obliged to undergo a 
faiit vfthout repair there, which renders it impoflible for her to avail 
fl^~ fa*| ^^ hcrfelf of the convoy. This being a misfortune occjj* 
vithout coiiv<qr. fioned by the perils of the fea, he thinks that the (hip, 

when repaired, may proceed without convey, at the riik , 
of theinfurer(fl). 

There are five things eiTential to a feiBng.with convoy, 
vix. firfi^ it muft be with the regular convoy appointed 
by government i ^ro/i^/^, it mud be from the place of 
rendezvous appointed by government^ thirdly^ it muft 
be a convoy for the voyage; ywr^i/p^.t^e (hip^mfured 
muft have failing inftru&ions^ J^ihly^, ,ihe oiuft de« 
part and continue with the convoy till the <nd ;pf the 
voyage, unlefs feparated by neceffity. . ,W^ wiU.-confider 
each of theft fubje&s feparately. _ ■. 

t. // mi^ be with the regular ciOnuoy afpointed bj 

government. 

A convoy what. A convoy^ within the meaning of thb warrantys is i 

. naval force under the command of an officer appointed 

by government for the prote£Hon of merchant fhips and 

others, during the whole voyage, or fiich part of k as 

is known to require fuch prote£Hon. 



{e\ Vid. Siffojf. tom i, p. i^ 

.Tin 
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Chzp.VnhS 4.2 Tif fail wU^ ' ;^^ 

TTie 'Importance of the. itity vAiixAi ^hc • oBicerg Apd Br^Hc ^iriicaci 
feamen, belonging to nnps df w^ employed aicQn^y. T&^^.id^ 
hate to excctitc, has induced the iegiflatuK tbiubjea^"^"^^^^^^^^ 
them to a 'more than ordinary Vcfponfibility ; lotyby the convoy, aie 
afdcles of war, ena&ed by the ftatl ^2 G. IL c 339 fcveie punifh- - 
art. 17, < The oiBcers and fcameh of all ftipft'a^iited J^|iJchavio^. 

* for convoy and guard of all merthattt fhips, or of any 

* other, Ihall diligently attend upon fhUt charge, Without 
•delay, according to their inftruSions in that behalf j and , 

< whofoevcr (hall be faulty therein, and ihatt not fahh- ' *. 

* fully perform their duty, and deffend the fliips and goods [ 
•in i^ir convoys without either divcrtirig to other parts 

• or occafions, or refufing or ncglc£Hng to fight in theiif ^ 

* defence, if they be afHiiled, or running at^ray cowardiyi • • , 

« and fubmitting the (hips in their convoy to peril and ' , 

* hazard; or ihair demand or exa£l any mon^y or dtheyr 
« reward from ariy merchant or matter for convoying of * 

• any (hips or veflels intrufted to their care, or fliall mif- 
" ufe the mailers or mariners thercQf, (hall be condemned 
•to .make reparation of the damage to the merchants, 
^ owners^, and others^ as the court of admiralty {hall ad- 
"^ Judge, and alfo be punifhed criminally according to the 

• quality 6^ their ofTences, be it by pains oi death oir 

• other piinilhment, according as fhall be adjudged Ht by 

• the coutt marti*!.^ . ,, 

A warranty to fail with convoy, or with conyay^r a warranty t« 
the vofage, which is the feme thing, is undcrftood to mean, (^0^^'^^^^^^^^^^^ 
with fuch a convoy as government thinks proper to ap- convoy as go- 

• t t t • fn f- i-, vcnimeni fliall 

pomt^.andwnetberitconfiftof one convoy for the- voy^ appoint. 
age, or feveral convoys tajcen at different ftations, it is 
l^iU, unqoeftionalily a convoy for the voyage (^i) . 

It is, not every finglc (hip of war^.-whlcli may hajpperf Jaiitngtrlth any 
to tak^. merchant (hips under her proteftion, that confti- other furceih;m 

1- ■*■•'. '^Tn-: ..,',, -., the convoy re- 

tupes^coyivoy, within the meaninir of the warrahfv, or giiiariyappoint- 

^1 ' J n. •• f •. ' / •>»• Jl _.• • , r /• .1 cd, will njt fa- 

the underftandm^of. ;nerchaptSy Nothing {ht)rt of fail- tisfyiU war- 
ing with the convoy appointed by government fof ihr voy- ""^^ 

. (a) Pcr^Lord' ilansJclJ; ia'^mX i^ha^/baw, at N. E. 
1781, Pari, 349. 

^4 aj^ 
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> fliiparrivet 
It the pK«ce of 
rendezvous, but 
finding the con- 
voy had failed be 
fore the appoint- 
ed time, file puts 
bet fc If under 
the pp'tedlion 
of a man of 
War, and joins 
toe convoy : 
THii is nut a 
failing with 
Coavoy. 



Tcnment.amit be fun^ofed to be beftaequiuated mil 
ih^ plans axsd force of the enemy^ axvithe ftxengdi.tnei. 
cdTaxy to lepel th^ir attempts. 

, Therefi^r^ in a cafe which we thail hgtve occafiem^ 
ti^cntiaii snore fi^fdpukrly prefently («)) where the fhip 
^«ved arrived at the place <tf Tendeziwus before the time 
appoitited fet the convoy to fail } but finding the eoiivoy 
gone, *put herfelf vxAet the protcfkion of a nan 'ol 
war, which oame there to join the fquadron which com* 
pofed the convoy, and under her prote£Uon joined the 
convoy, but without obtaining failing inftrufHons ? Thi« 
was determined not to be departing with convoy within 
the meaning of the warranty. . 



Inavoynjf from 
l.ondcn to the 
ii.i/^ Ituifs, it \% 
\tS\' initio f.iil 
■Witr. convoy 
from ' » e Lo'xmt. 

h€ih..lUn cafe, 
Salk. 44J, 



m. It mufihefrctm the place of rendevucus appointed 

, by government. 

This is the meaning of the warranty : For Aough k 
is ufually exprefied in general xctm% to diparty xxtQfail 
with convoy, yet, as it would often he ampni&icable^ 
fometimcs inconvenient, and in maiiy cafes .t|nn^ccflaiy^ 
to appoint a convoy to fail from each particular poft> then} 
are certain places of rendezvous, appointed bygovemr 
tnent for general convenience, to each of which the mccr 
chant fhips from the neighbouring ports may repair^ bf 
a given day, for convoy : And it is a fuiRcient compli*: 
ancc with the v/arranty if a fliip depart with colWo^ 
from fuch place of rendezvous [h). This, like nfioft other- 
queftions relating to infurance, is regulated by the general 
ni^igeof trade, . 

Thus : — An infurance was made, « from LonJm tQ. 
** the Eajl Indies y warranted to depart with tanwy.** Tlic 
declaration ftated, tliat the fliip proceeded to the Dovms^. 
and. failed on her voyage from thence with convoy^ and 
was loft. — On demurrer tp this declaration, it was ob-». 
jefted that this departing with convoy from the Downs. 
was not a departing with convoy within the meaning of 



(a) Ilihlert v. Pigou^ inf. 272.— (i) The lame rule prevailf in 
Ihrant:^ -vid. Emerig, torn, i, p. l66. 

the 



^tioy»9Xt7mtf ! But the court hdd, that ^9 wait^nty mtdk 

be confttned a^corSiftg to the ufage of mercha^td ( dSat' 

is^ t^kiatt ityc HAp fttttild'lilfl i^th convoy fit>m fuch place 

«p(he|C a convoy for the voyage id to he had -, as thie 

Ho^unsy tcc.^iiMi C. J. Hch di^ktti m opiilion from ^ * 

0fe 'odver judges of the court : He 4i»id, — « We take iio-i 

tice cif the -kwd of merchants that are general, not of . 

tfaofe-that are iparticiilar ufagesr It is no part of the 

law .of* merchants to take -convoy in the DovmsJ — But 

the ipbvioue anfwer to this objedion ia» that, to take 

eonvoy at the ufwdplaci of ntukzvwi, is part of the ger 

jienU law of |neschant^• 

The .warnmty being thps underftood| it follows that The ihip is pro*} 
the Ihip or goods infured are protedted by the policy in policy in her 
dieir paflage froin the port of loading to the place of p^»g«tothe 
rendezvQus appointed by government. And therefore^ voui. 
if the parties mean to vary from the common courfe, 
and to fpecify any particular place of joining convoy^ 
Ais muft be particularized in the policy* 

'> fhus:— A ihip wasinfured " from London to Gibral'^ a flilp Ji infur. 
// jTtfr, wanfamcd to depart with convoy/'— .There was ^^aTra^a'f^ 
^vcpnvoy appointed at Sfitieady and the ihip, having tried andtbcconvo/ 
for ^oftvoyin the Downs, proceeded for Spitheady and ^^^^^.-The 
was captured in her paflage thither.— la an aftioa on the j^llfhlrT^'ihl** 
jpH&ejy the infnrers infifted that, this being the time of policy. 
at Fvench Mrar, this ihip ihould not have ventured through cwZnT^M^r^ 
the Cba^mt, but ihould have waited in the Dovms for an h^ ^ ^- P- 
Qfcafional convoy : And many merchants and office keep- 
^t% were examined to that purpofe. — ^But Lord C. J. Lie, 
M^bo tried the eaufe, held that the ihip was to be confi- 
dered as under ihe protection of the policy to a place -rf 
general rendezvous, according to the interpretation of this 
warranty in the foregoing cafe. And if the infurers 
. meant to vary the infurance from what is commonly un« 
derilood, they ihould have particularized her departure 
from die Downs. The jury under this direction found 
for the plaintiff (a), 

^s) Vid. Ennrigon, torn, if p. 166, S. P, 



a66 



Of. iVarrant'ui. 



[Book I. 



A warranty r« 
iaii wtrh convoy 
tenenlly, mcan< 
a convoy fur 
tiie voy.Lge. 



Where pnit of 
the prcmi m Is 
til be returned ' 
III cafe the (hip 
lails « i:ti con- 
voy ar.d arrive*^ 
tt is means a 
convoy tor the. 
voyage. 



Sart of the pre^ 
mium iit agreed 
to be rctuinvd 
if the (h p tnil 
with Convoy 
from GibrulttTj 
and arrive.— 
Ttiis means a 
(ailing with . 
convoy yor tkt 
icytj^e I and a 
failing with co.> 
vpy for part of 
tUe voyage will 
not entitle the 
' infured to the 
return of pre- 
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3. // m$i/i be a convoy for the Voyage. 

.A warranty to fail with convoy generally* means to 
is^iXWxrhcorwoy for the voyage \ and it is not neceffary to 
add the words, *for the voyage^ in order to make it io. 
Neither will the adding of thefe words in fome initances, 
Inake the omiflion of them, in any cafe, the ground of 
a different conftru£tion. If,* therefore, it be ftipulated 
in a policy, that the underwriters fliall return a part of 
the premium, if the ihip fails wtth convoy and arrives, 
this, like a general warranty to fail with convoy, means 
a convoy for the voyage ; and failing with a convoy for 
only a part of the voyage, will not intitle Ae infured to 
the ftipulated return of premium. 

Thus : — ^The Parker Galley^ was infured, •* At and 
*' from Venice to the Currant IJlandSf and at and from 
** thence to Londfiti 5" s^t a premium of five guineas ^ 
cent, " tO' return two per cent, if tie Jhip failed with convoy 
^^frcrn Gibraltar J and arrived/* — ^The fhip touched at 
Gibraltar on her way home, and failed frpm thence under 
convoy . of a floop of war ; which, however, was only 
deftined to go to a certain latitude, ias' far as Cape Finif 
terrcy being ordered on the LiJl)on ftatioti'; and ^iftrbrd- 
ingly, the {hip and convoy feparated, and the fiSp ar- 
rived fafc at London. — ^The infured brought an a£i:ron for 
money had and received againft one of the urideiiii^iiieis, 
for a return of the two/^r cent, andthe only queffiioh was, 
whether, by the terms of the policy, the conditiorf for 
die return of this two per cent, was, a departure from 
Gibraltar J with fuch convoy as Could be met witJii for 
whatever part of the voyage that might happen to^bc; 
or, a departure with convojfor the voyage, — At tfae'tria), 
the plaintiff called witneflcs to prove> that, for *fomc 
years pad, when a convoy Jor the voyage^ or' the tvhole 
voyage f was intended, thofe explanatory words had been 
added ; and that, by this ' ufage, the expreflions, **< fail- 
ing with convoy," and, " failing whh convoys j^ the 
^oyagey' had acquired diftinft tedurital njcaningst-^^with 
convoy," merelyy fignifying wjiatovet oony^yothef (hip 
0iov»ld depart with, whether for a greater or Itfis part of 

the 
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the ix>pge. Seyeial policies were alfo produced filled 
tip by the fame broker whp h^'prep»fed the^ prefent^ in 
which the words •• for the vopge," or, " iot England^* 
were added. It was alfo proved^ that at the time whea 
the (hip left Gibraltar^ no other convoy was to be had. 
Witticfles for the defendant fwore, that tlicy under- 
(lood the words, " wtb convoy f* to mean, convoy for 
she voyage: And the broker faid, that^ at the time this 
policy was figned, he underftood, and apprehended it 
was fo underftood by all the parties^ that the convoy was 
to be for the voyage ; and that the return was fuch as 
was ufual when that was meant.-— There was a verdifl 
for the plaintiiT.— But the court of King's Bench, upon 
motion, fet this verdi£^ afide, and granted a new trial, 
. being of opinion, that the words, << to depart with con* ' '* 

voy,*' mean with convoy for the voyage^ — Lord MansfielJ, 
who had tried the caufe, faid, — «< At the trial I was 
ftrongly of opinion, that, on the words, the policy meant 
a departure with convoy intended for the voyage. The 
'parties could not mean a departure wiHi convoy that 
might b^ defigued to feparate from the fhip in a minute 
K^r two, But I ftill think that the evidence of an ufage, „;JroTtrf<k* 
not inconfiftent with the words of the policy, was pro- noUDconfiftcnt 
periy received at the trial. However, the people m the ©f the policy, 
city think the evidence of the plaintifPs witneffes was "^^miOi^. 
.founded on a miftakc.. Certainly, critical niceties ought 
■ not to be encouraged in commercial concerns, and whcre- 
ever you render addi^onal words neceflary, and multiply 
them, you n;^ultiply' doubts and criticifms. It may be 
bard, becauib words have been added in fome inftances, 
to force a conftru£liqn in a particular cafe, by the omif* 
fion of them." — Upon the fccond trial there was a ver* 
di£t for the defendant. 

Yet, a warranty to fail with convoy docs^not, in all Yet.thiiwaf- 

r 1 • -!_ • ^ t ri • ranty doet not 

caiee, mean a convoy which is to accompany the ihip aiwayrmeana 
. infutcd the entire way from her port of departure to , f^^'^^Mr-*** 
her port of deftination. The followinfir cafe will fliew tw« to the part 
that a convoy mc^ns fuch convoy as government thmks .it mrans fuchr 
fit to appoint u a fofficienit proteftiaj for fliips going the v^nm^nt £51 

-. . . voyage appoint /or the 

^ o voyage iniured. 
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TOjrage ii^ored $ whe&er it 1»e fof the whob* or only $ 
part of ibe voyage. 

An infuranc^ was made on goods, <* At and foom Lem 
^ ^i7A to &• Sebaflian in 5/»^7i>/^ warra/tted to depart mA 
^ convoy fir the voyage.** — ^No oonvoy was appointed ^ 
redly to Bt. SebaJHan^ but the (hip failed from Spiihiad 
under a convoy of frigates, the commander of- which' 
had orders from the admiralty, to proceed to QUrtdiar, 
with the trade bound *^ to that place and BUboa^ and ^ 
** detach the Weazcl floop pf war yrith the Isiltaer, with 
^< orders to fee than fafe to Bi&oa^ 9ni thep r^um u> 
<< England with fuch vefTds as he ibould find at BMfA,*' 
At the proper tiixv^ die fFeazei was detached by the 
Commodorey with the trade to BUl^oa and &, Sfia/liafi, 
with orders, '^ to fee them fafe ^ B^of^ ; and to ta]i:e 
<< any vefTels bound from thence to England^ under his 
•^convoy to Spitheadn" The Weazel proceeded on tl^s 
voyage, but foon after parted from th<| fliips under his 
convoy, in chaft of a ftrange (hip, and did not aftcx-* 
ws^rds join them. The fliip arrived fafe joS JBilbo^f^ whiclv 
was in her courfe to &. SebaJliatJi but was ta}ten in her 
way thither. — In an adion on the policy, the underwri- 
ters obje£led th^t, the convoy being only to pUtofiy j^be . 
wairanty had not been complied with. That a coiurcar 
to Bilboa could no more be conilrvied to be a convoy to 
^/. Sebqftiariy than a convoy to the Capf (f Good iiopt' 
would be a convoy to the Eqft Indies, — But the pour( 
held clearly tliat tliis was ^ compliance with the warran- 
ty. — Mr. Juflice BuIIer faid, that this was not like th^ 
cafe of Hibbert v. Pigon {a) ; for ^lerc 2^ convoy was 
appointed and aftually faiJed frpm Jam^iha to England i^ 
That the ownpr of ^ fliip, when he makes an infurancc, 
cannot know the orders of the admiralty refpedling con- 
voys J but ipuft take fuch convoy as is provided for .him i 
That, as to the inftance of a convoy to the Cape of Qood 
Hope, if government thought that a fufficicnt prptedltion 
to the Eq^ India trade, and the ufage were for Eqfi India 
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fcil)8 ft) fail with conlroy only to the ' Ccrtte, md to coba «"<' **^»* ▼^J* 

• t * V r* /I T f 1 1 according ta th< 

uder that as the £afi Indta convoy^ and no cmer oonvoy^ ufage ; faiiin^ 

were appomted to the Eaji Indies^ the warranty w<7uld ^o"'^/"^^*^'^' 

becbmplied with; though if there wetie aootber coavoy a fufficicoi coai«' 

to the Ea/l Indies f it would be otherwife* ^ "''*^' 

So* if a (hfe fail with a convoy for a part of the voyas:^ '^ ''>*'^* ^* ^"^P*" 

* "^ ' *^ / o ' ra;e cuiivoyt tor 

with intent to take anotbet cpnyoy for the te(idue> being different p»iu 
according to the ufage of the particuldr trade \ this is a wiii Ic^co^- ^ 
feompliancc wth the warranty. voy within ihc 

Thus :-*-An inilnrance was made on a fhip from Tortola a ihip fails wiiu 
tQ Lofid^fiy <♦ warranted to fail tw^i convoy for the voyage.'* lf^^^'^i\J 
— In an. action on this poKcy it appeared, that a frigate parture to the 
was fcnt by the commander at Saint Kitts to Tortola^ to vous withdi/' 
iMine up the (hips from thence, with orders, if they cot "^^^^ns, in a 
a- certain way to the northward, to go ftraight for Eng^ proceed ftraight 
land. They failed from Tortola^ but the fliip infured inmred "tS 
being a bad failer, fell behind, loft thte convoy, and bore- *^'P '°^" ^^^ . 

o ' ' convoy, and in- 

away for Ertglatid^ but was captured on her paffage. — Acad of proceed - 
There wus evidence that flie could not have made either of^endeivoi*$i* 
tiaint Kitts or TortoJa again, and that (he did for the beft b«" away for 
in bearing away for England. On the other fide it was tinatton :— This 
in evidence that Ihe might have kept up with the convoy, "onvoi!"^ ^ ^** 
as the frigate never failed above three knots an hour— ,^ ' 
There was a verdift for the plamtiff. — ^Upon a motion b. r.e. 2z<?. 
for a new trial, the court held this to be a fufficient ^^'•— ^S. 
failing with convoy within the meaning of the warranty, 
—Lord Mansfield faid, — ** The frigate was the convoy 
from ITortofd. The warranty never fpecifies the force of 
the convoy, that being left to government. The policy 
isi, that the (hip (hall fail from Tortola with convoy for 
the\^yage. But the ufage governs this agreement. * The 
cc mmander fends part of his force to bring them to meet 
him, and that is a convoy from Tortola. The failing or- 
ders are from the commander of the convoy for England. 
■ So, where the (hip Cei^es was infured, ** At and from A (hip is in- 

-^ r ' •11-1 t % n fured at ixrelve > 

vpoi-to to Lynny with liberty to touch and ftay at any guineas ^r sent. -, 

ports or places on the coaft of Portugal, to join convoy, |^,''f!j"["^^iii; *^ '■ 

particularly at Lt^on ; at 12 guineas per cent., to return conxoj from fir . 

61. if the Ceres failed with convoy from the coaJiofPor^ 7n{un]vl^,'''s\ie 

tugal ^nd arrived." — ^In an aftion to recover this 61. per J-^'is ""rf" con- 

^ - ■'^ voy from Of or /0 

cent, for LtjloMf cht 
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ciHt. of die g^touum, k appes^red . that> at the tin^ the 
C^ei was tq^fail, thcve were inany merchant (hips col* 
kd«d m the 4iftr^t pons pf PorttigaJf and Lord &. 
Vittcentj the conunaiklcr on that (lation, being unable ta 
afford, feparate cpnvoys for England from each port in 
Borhtg^lyknx a cutter and a floop to fetch the trade from 
fliipinfuredroiif Cj^^rffl (o Lt/hn, wherc th^y were to lie in the bay o£ 
armtx. This Doyroj^ Without; cntenng the port qi Lijbonj to avoid tl\c 

ii » fatlmg 
wi(hconvaf»{b 
af tdentiHc thA 
inforcdiothe 
reiumof {)rc- 
<|iiuro. 
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Lijbon duties. From that pla^e a convoy ^was appointpl. 
for the whole trade to England. The Oporti^ fleet, in 

• proceeding to Lijbw% being difperfed, lo& the conroy, 
and the. Ceres y then judging it for the beft, ran for Eng^ 
iand, and arrived*— It was contended on the part of th^ 
defendant, that tlie Ceres never left the oh^ of Portugal 
with convoy. Lord Eldon, who tried the caufe, told 
the jury that, as the Oporto trade had put themfelves un* 
der the convoy of the cutter and floop which formed a 
part of the aggregate convoy for England^ they had de- 
prived themfelves of all power of afling for themfelvesp 
and had therefore departed with convoy from the coafi 
of Portugal* He added, that the liberty given by the 
policy to touch at other ports on tlie ooaft oi^Portugalp 
did not vary the inference of her being under convoy for 
England from the moment (he received failing lAftruc^. 
-tions; and: from that time that liberty was at an ei>^. 
**The jury, upon this dire^lion, found a vcrdidl foj ^ 

pl'aintifF.—- Upon a motion to fet this verdid afide, aitd.en^ 

'ter a iienfuit \ &e court were clearly of opinion diat t^ 

event had happened on which the plaintiff^s titk to.» 

* return of premium was to attach, and therefore that the 
vcrdift v^s right. — Lord EldonbXAr^^^ It being unknown 
in £n^ani from what port oh the cdaft of Pdirtugal the 
Convoy would fail, the claufe.for-a Tctum of premium 

-was to be adapted to the circumftances of *^ cafe. 
The departure with convoy might be from OpoHo^ 
or it might be from fome other place*: It became nt- 
ceflary, therefore, to introduce fome expreffion, which 
extended to romeSuiig more thanVmercUcpartuYe from 
' Xip^rt9. ^ The fair interpretation' x>i the agreement ist^ 
. that ihc iftPared" (hail hsnre^ the benefit of Ac policy^ 

thQugb 
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diough the (hip (hotild fikil froiA Cj^^ Vithout cdn- 

voy ; hut that if flic " failed from OpoHof- ^Jch is on the 

coaft of Portugal f with convoy, the A there *4hb\lld b^ a 

return of premium/* • ' 

' So, where a fliip, infured " At and from Cadh to a (hip infured 

<^ AmJierdaTUy warranted to depart witli Convoy for the ^^Z^Hmi^ct 

^ voyage,'* failed from Cadiz under ^ Briti/b cofvooj^ and » convoy to 

was loft before fhe reached the Downs^ where it was aU i.it.n* to'tHkc 

Icdged the fhips w<5re to have taken a frefli convoy for ^y'J^'XV 

jimfierdam.'^ln an adlion on this policy, the underwriterd fi^^^**^- Th" 

•^ . * ' b<'ing according 

infifted that the convoy mould have been dirett to Am* to u&ge* b % 

fierdam. The infured, on the other hand, contended, ^hrwarnuKy!^ 

that all convoy mull be according to ufage, and that, in ' •; " ' ' • ' 

many voyages, there is no fuch thing as a dired con- c//ij?^rr, ark.p. 

* voy; but the fliips proceed by relay of convoy, from '^95-^*'**3M- 
ftage to ftage. Lord Kenyoriy who tried the cauTe, was 
of opimon, that the warranty had been complied with ; 
and the plaintiff had a verdiA. 

ft • 

r • 

4« The Ship infured mujl have failing hfiruSliom. 

SAILING inftruf^ions are written or printed direc- saiUng ini^mc* 

tlons; delivered by the commanding officer of the con- ^^'**' ^^***' 

voy to the feveral mafters of the (hips under his care, 

tiy which diej are enabled to underftand and anfwer his 

ifignals, to know the place of rendezvous appointed fot 

the fieet in cafe of difperiion by ftorm, or by an enemy, 

*&c« Such, dieiefore, is- the utility and the neceiBty of 

<thefe failing inftrudions, that no veflel can have the full 

^protedioA and benefit of convoy without them.. Sail* 

ing inftmftions are, therefore, fo efTential ^ a faiUpg Eflentiai to « 

: with convoy, that, in general, unleii they be obtained, ^^\^f^ 

the warranty is not complied with. It is one thing to 

be under the eonvcjpi a (hip of war, and another thing 

•to fail merely uiider hex avfpicu(aj. This will appear 

hy the following liecdfionf 

An 



(a) ** Autre chofc eft d'etre fous rcfcorte d'un batlment du 
JR]Oi,ct avtre chofe eft de navigucr iiaiplcinent fovs fes aufpices.'' 

Mmen^t 
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Ver, faUing in- Yct it would fecm that dialling inftruflions are not fo 

not fo indfpcn- indlfpcnfably neceflary fliat in every cafe diey muft at 

bl^i^rhTthcrT' ^" ev^"ts be obtained. Mr. Juftice Btdler^ in the cafe of 

may be c.fcs in Wehh V. Thomfin^ fecms to have drawn the line with great 

ofthemntiiy precifion. — ^The caufe had been tried before Lord C. J. 

be c xcufed. ^^^^ . ^^^ j^ ^p^^^ ^ motion for a new trial, in his lord- 

/r*W V. TAow- fliip's abfence, Mr. Juftice Bnller faid ; — " Had not my 
/ny I ir . oy. j^^j ^^ j.^ ^^^^ declared that the verdi£l in this cafe wa^ 

entirely to his fatiefaftion, f fliould not decide upon this 
application in tlie firft inftance. The cafe is here brought 
to a queftion of law. In point of law then^ the general 
pofition iSf that falUng inJlruBions are necejjarj. I have 
never decided this point niyfeH"-, but it has often been 
decided^ I do not fay that there may not be cafes in 
whrch they may be difpenfed w^ith. In Hihbert v. Pigott^ 
my expreffion is, — ** It k> not neceflary to fay whether 
•* failing orders are eOential or not. As at prefent ad- 
•* vifed, I do not fay tiiiat they a"re abfolutely neceflary.*^ 
The . cafe of VtBorin v. Cleeve goes no further. If tht 
ftiip infured be at the place of rendezvous within the 
time appointed for the failing of the convoy ; but, from 
iny misfortune, from ftrcfs of weather or other circum- 
ftanccs, the mafter has been abfolutely prevented frofti 
obtaining his failing inftruflions, and he depart with the 
<;onvoy \ this fhall be deemed a failing with convoy. But- 
then he mu(l take the earlieft opportunity to obtain his fail- 
ing inftni^ions. Generally fpeaking, unlcfs (ailing inftruc- 
lions are obtairred, the warranty is not complied with. The 
captain cannot anfwer fignals ; he does not know the 
phicc of rendezvous in a ftortn ; he docs not, in effedi," 
put himfelf under the protcftioh of the convoy, ^nd 
therefore the underwriters are not benefited," — Mr. Juf- 
'fice Heath and Mr. juftice Rooie concurred in this 
opinion. 



the law of infurancc. It might be an apology for the captain's 
failing as he did; and perhaps. Admiral Graves might have beca 
liable to anfwer for the lofe occaContd by his leaving the place 
■«f rendezvous before the time appointed : But the warraaty \vas 
Bot complied with j and nolhlng will excufe that aon-cofft' 
pliatiee. 



In 
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' In the following cafe> ftrefs of weather was held to Stref^ofweaiWr 

X f, I !••#• » n rt' wilt cxc life the 

be a fufficient excufc for not obtaining failing inftructions. want of them. 
• An infurance was made < from Gottenburgh to Lqndm, a ^>ip ioiiw 
^with a warranty to depart with tionvoy from Flechry.'^ iTrefsTf ww-*^ 
In Julv 1 744. the fliip failed from Gottenburgh to Flech^\\ thcr, is unable 

, %, ' ^ , *^ . r AA t '.V to get failing or- 

where me waited two months for convoy. On the 2 lit dm ; ya it im 
of September, at nine in the morning, throie men of war, ^JJ^"'"^ ^"** 
with a large convoy) ftood off Fleckeryj and ordered the — ; — 
(hips thereto come out. The fliip infured got out by atN.i\i5r7. ' 
twelve o'clock, and was one of the firft. The couvoy, hav:» ' * 5o- 
ing failed gently on, was two leagues a-head. It was ^ 
hard gale, and by fix in the afternoon, the (hip came up 
with th^ fleet ) but Could not get to eithdr of the men of 
war, for failing orders, on account of the gali of wind. 
It was flormy all night, and at day-break tlie ihip was 
in the midft of the fleet ; but the weather was fo bad, 
{hat no boat could be fent for failing orders. A French 
privateer had failed among them all night \ and it being 
foggy the next day, attacked the {hip, which kept a run- 
ning fight till dark, which was renewed next morning, 
when fhe was taken. In an a^ion on the policy, it was 
infilled, that this fliip was never under convoy j no fliip 
being ever confidcred lb, till flie has received failing or- 
ders ; and if tlie weather would not permit the captaitl 
to get them, he fliould have gone back. But Lord Chief 
Juftice Lee, who tried the caufe, and the jurj^, were 
of opinibn, that as the captain had done every" tiling 
in his power to obtain failing orders, it was a departing 
with convoy. — ^Thefe agreements, fald tlie Chief Jufticci 
iare never confined to precifc words : As in the cafe of 
departing with convoy from London, when the place of 
rendezvous is at Sptthead, a lofs in going thither is witliin 
the policy. So the plaintiff recovered. 

So, where the fliip infured had departed from London, rf the convoy b« 
and, on her arrival in the Do^uns, found the convoy \m- under fail, and 
der fail. The captain fent one of his men on board for piy foKaliUij * 
failing orders, which were refufed •, but the commodore inrtiuaiow, 
faid, ** Keep oh and I^nvitt take care of you.'' The fliip fufed; hutheii 
was ftranded and loft ttat night ; and the queftion was, «>rdwea to keep 

on and he wtli 

ivhether flie M'aJ' ever under convoy, not having failing beukmcartef; 

T % . ■ ordeis* 
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thit is t Criitaf coders. llorti C. }. Lee^ who tried the caufe, held dat 
wi convoy. j)^^ ^^s Under coiiyoy> axidthe phintiff' had a Yifirdift. ' 
'^"^* X; ^''- Thit cafc can only be fupportcd- upon the prefumptioa 
luif i744» ' that It iras'pTOTed at the trial, that the ihip was in the 
Fsrkf 341. ,]^cwus before the rime appointed for the convoy to £iU; 

and that the captain had done all m his power to obtain 

ikiling'inftrudions. Had the plaintifF &iied in eidier of 

ihefe points, he would have been without excufe. for the 

want of them. He is bound to be at the pboe of. ren* 

dezvotts before the* tune fixed for the failing of the con- 

Toy ; and indeed he ought to be thcris in rime to procwse 

his failing inftrufUons, when they are deltvered out to 

the other (hips. 

If the eapeain 'pjjg captain is bound to ufe all due diligence to obtain 

tuniiyorobuio- failing inftru£lions before the departure of the convoy; 

ftrlAiM.'u^fore -^^ ^ ^^ ^^^^ ^^1 Opportunity, when it ispoflSblc for him 
lie Cii!i» be will to obtain them, and depart without them; this will n^t 

the warranty, be a failing with convoy, though he keep under the pro« 

tedion 0/ the convoy, and get his failing inilniftioits 

^as foon after failing as be can. This will appear in 

the following cafe. . .. - - 

A flilp war- ^^ infurance was made on the fhip Goldtfi Grove* i^ At 

ranted to drpdrt ^ »* . 

with convoy, i^nd from London, to all or apy of the W^IndU \i»D^ 
pUcc Vf'rende*- Jamaica and &• Domingo excepted} with leave to^gc^ %o 
vouf after the ^g placc of rendczvous to loin convov, and warr»bteditc> 

conv-«y IS * J y» 

under ireijh. -fail from thencc with convoy for the voyage.' *»^Xbe 
du'/s^n<it come ^^P baving been loft foon after ihe failed {raaivPt^fmmA, 
on board his ftiip the plaintiff bcin? an underwriter upon Ac police tsaid 

rill fome hours *^ ** *^ r i-^ i - 

after. Had he 284 1. 5^ s. to the defendant, the infured^ on accountm 

on'her'm^auhe *« lo^s- But afterwards, having reafonto think thafctHo 

niight have got • (hip ncvcf rcccivod her failing inftrudiions, »id tberil- 

ti'ji's be^rrhe'r iox^ could uot have departed with convoy, lie brought, the 

departure. He pycfent adion, for money had and received, to recover 

convoy, but it back the fum he had thus paid, under a miftake and* in 

faiHng Inftnic-' ^^* ^^^ wrong.— Upon thc trial of the caufe, it appearod 

lions rill nexi that the (hip arrived at Spiihead about nine o'clock in die 

^otafaiiinV morning of the 15th of November 17951 under thc'carc 

u it h convoy ^f {j^ chief mate, :^e .Captain bcinff himfelf on flioi^it 

u-iiitui the mean- . . ^ ^ ' 

int; of the war- PoftfrttotitL On thc pTCcediag day (the 14th), falling 

"''"'][; ipftruftions were delivered at Portfinoutb to all fuch (hi^s 

^n^Urjon V. Pit- as applied rcgulai'ly for them, and the. captain oi'^^ 

' e!t€r, 1 Pu!» Si .. ' ' r* fJ 

AV- 164. - OO/tffW 
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.Gulden Grove, prcmus tohcr amval^^^xiiacIreiiquuy^tfQii- - * ' * 
cemit;^ failing inftruftionsi hut found tfaejjCould: not & 

rpbtained >tUl the Ihip was adually in i^ht«: Qit the 15th , 
of. Novftnbery by <kiy^light» the adixural .commanding' ctfae 

,coiivo]r, got under weigh, but Jiad not entirely quitted 
the roadftead until abdut four o'ebck in the* aftBmoon. 
When he. got under bSl^ he left the- ^ruferr/ frig^e to 
bing up.fuch Tefleis as did not weigh anchor with him: 
About one o'clock on the fame day the captain caitreon 
hoard the Golden Grvuty and got under weigh, at which time 
the Tridtmt had alfo got under weigh ; ' and both tibe admi- 
ral *8 (hip and die Trident had then proceeded fo far, diat 
it was clear the Golden Grove could not overtake the former 
foon enough for the captain to go on board that night, and 
it was even doubtful whether he could overtake the latter. 
The. next day, between ten and twelve o'clock in the 
forenoon, the 'captain of the Golden Grove j being then 
only a quarter of a mile from the admiral's fhip, went 011 
board her and obtained failing inftrudlions. Soon after* 

' wards the Golden Grove was loft, having been, from the 
time of her departure' to that of the lofs, under the pro- 
te£kion erf*' the cQnvoy.<^Lord EUkn^ ^ho tried th^ 

.caufe. Ibid the jury, that although, under fome circunu 

^ftaiice^, failing inftruAions might be difpenfed with, yet 
atokt this did not appear to be a cafe of that kind ; that th^ 

: Golden Grove did not appear to him to have departed 
Itom.tfae place of rendezvous with contoy, fince fhe had 

'ciljiei; not armed time enough to obtain failing inftruc- 

.tions; or, if (he had arrived time enough, her captain 

.liad not ufed the necefiary endeavours to obtain them be- 
fore he (ailed*— The jury, under this dire&ion, found a 
verdi£l for the plaintiff.— Upon a motion for a new trial, 

rdte court, after full confideration, were unanimou^y 
o£. opinion, that there was no principle of law which 
cottld'be the foundation of a verdidl for the defendant^ 
and therefore Ae plaintiff* was entitled to recover. — Lord 

. Eldm% in delivering the opinion of the court faid,— » 
<< It appears to me that if the capjscin of the Golden Grove 
had been on board his fiiip ^t nine in the. morning when 
pc^ arrived, he might have obtained failing inftru£);ions 

' 6pm the frigate before lie left the place of rendezvous* 

T 3 In 
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In point of fo£t, however, the admiral w:as uxi4ef w^igH 

before the Golden Grove arrived^ and the frigate was un-j 

This wirranty dcr weigh before the captain was on board. It is now 

|II)undcVwhh t^ ^a^ tovfay that this warranty is not to be expouqdcd 
reference lo the ^^ ^J^g regard to the ufaee of trade. Perhaps it is to 

ujage of trade, ^ , ,° r ' r i 

be lamented, that in policies of mfurance, the parties 
(hould. not be left to exprcfe their own meaning by the 
terms oi the inftrument. This fcems to have been the 
opinion of that great judge Lord C« J. HqIi {a) . It is 
true, indeed, that Lord Mansfield expreflcd himfelf thus: 
« Wherever you render additional words neceflary, anc| 
« multiply them, you alfo multiply doubts and criti- 
« cifms." Whether, however, it be not true that as 
much fubtlety is raifed by tlie application of ufage to tlie 
conftruftion of a contra£t, as by the introduftion of ad- 
ditional words, might, if the matter v:;;re res Integra^ 
be reafonably queftioned. If, therefore, tlie queftion be- 
fore us be ftill undetermined, the inclination of my mia4 
will be to adhere to the letter of the contract j and I feel 
the more difpofed to do fo, fuice it appears mofl; 
clearly, that no man of the higheft experience can af-i 
certain, by any reference to ufage, what other interpre- 
tation ought to be adopted. It is clear, that failing in- 
ftruftions arc not neceflary in all cafes ; Bi\t in general 
they arc eiTcntial to departing witli convoy 5 and I d<j 
not find any thing in the c ire lun (lances of this cafe whicl) 
can bring it witliin any of the exceptions. It is clear 
that a ihip is not bound to obtain failing inftruftions at 
the place of rendezvous at all events : The commandei^ 
of the convoy may refufe them till the fleet is -out at fea, 
But if they can be obtained by due diligence /lie 
is bound to obtain them," ' . 

• 

5. The Ship muji depart ^^ and, continue wilb ih^ 
Convoy ail the end of the Voyage^ unlcfsjeparated by 

il^rhefhipncg- If the fliip infurcd, by negligcncc or delay in getting 
d/r\lciffVn'' under, weigh at the; fame time with the convoy, lofc 

time, and lofc ' -"' ; ~~ 

prorcxflion, ' ' '■ /^J Vid, fup. 264, Leth^ier^z cafe. 

cbougli for the ^ U^^ 
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Ac benefit of proteftion, though for ever fo fhort a time x fl^o'-tcft time; it 

• , ' , ., , , ' is a breach of the 

jthis is not a «epaTting with convoy, and the policy wanantj. 
'becomes void. 

As where die commander of a» cbnvoy from $pithead T^y^^'' v. ifooJ. 
made fignals for failing to 8u Helens overnight, and thlf HIL Vac.4G. 
next morning, from feven o'clock till tw^eive, made re^ l^- /P^'^^* 349- 
peatcd fignals to get under weigh ; yet one of the con- 
voy did not fail till .two hours after him ; in confequencc of 
which fhe was ca|)tured h.y a privateer.r— This being 
clearly a breach of the warranty, Lord Mansfield^ in. an 
a£tion brought on the policy to arccover this lofs, nonfuitc^i ' 

the plaintiff. 

But by this warranty, the infured undertakes not Qnly The fliipmuft. 
to depart, or to faij^, with convoy, but alfo to do all in her J^lh rilivoy^^ 
power to continue with fuch convoy during the voyage, i'"taifo Conn- 
or fo much of it as is ufual and neceflary, and not to poflible, duiiuf 
feparate from it nnlefs compelled by neceflity. This is ^^°y^8*- 
all that the warranty requires, .an4 all that the infured 
can abfolutely undertake to do. No man would entq: 
into a warranty to fail with convoy at all events, during 
the whole of tlie voyage, fo as that both fliip and convoy 
fhall arrive together j becaule that is often, through 
ilrefs of weather^ and other caufes, rendered impoflible. 
Therefore, though .convoy for the voyage be clearly in- 
tended by the ufual warranty, yet, ^n unavoidable fe- 
paration is an accident to which tlie .(hip is liable, and th/e 
Jinfurer ftill continues refponfible for any lofs that may 
happen during fuch feparation. 

' Thus : A (hip was infured, " from London to Na- a (hip raiu wic^ 
^ pUs, warranted tp depart with cgnvoy." — ^The fliip the convoy, and 
did depart from the port of London^ in company with ftrcii of wca- 
the convoy, but two days after was feparatcd by a ftorm. ^lUn hir ^ier 
The convoy put into Toriay, and the ihip infured to rejoin the con- 
into Forney in CornivalL Three days afterwards, the wind not djfchargc 
fetting rigl\t to bring tlie convoy down the Channel^ the ' 
ihip failed ixom Fowey to meet the convoys but it did Jf*ryv.Lfitm^ 
not come, and the fliip meeting witH another ftorm; was i/cfcu^fA. ti?J 
^hesonthe French cca/f, zad there taken.— .Upon this *|J^^'' 

T 4 fdfe ^MUst, *' 
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•onvoyy it i« m 
breach of the 
wanaaty. 



If a ftip, fepa- 
ntett fiSftn tne 

t» njtftn ity. 
the infiivcrft «c^ 
^Uitkarged. 



decidedi «p9ii.;gmt cMfidtnlK>% itot the 
tntitled to recover^ theic beipg v^ nc^leA or 
4e£Mtt;in{dK oiator of the Ikip: Havii^ drpaxtcd 
«willi conirpj, and doqp* all in lui^ power to keep coin- 
panj wHb-it, this aniwers Ac .words' of tbe pc^icy*— ^ 
Hut the meaai^ of the wanranty, to depmtt vnti pmuoj, 
iSf that the ^lip ihall fceq> cooqKuiy with the eoQvoy 
S^iSir^ ..dming the whole voyag^^ if poffiblc; and, thcrrfbie, if 
o iiMuiorn^u- the mailer of jhc fiiip inffiTed had been guilty of any 
fS!^.*^! i^ f"wd or ncglca after his departure, notwidbftanding he 

departed with convoy, this wovdd- have been a breach of 
the waiyanty, and the policy would have been dif- 
charged. 

If a fhtp be feparated from the conroy by ftreif erf 
weather or any other caafe, flic ought to ufc every endea- 
your to join it again as foon as flie Is able) but if (he 
oegledl to do fo, the infurcrs will be difchargcd. 

Before I. conclude this J^ntnch of the fubjcfti itwifl 
be proper here to n^ention the regulations whi^h have 
,bccn made by a late ad of parliament oa^ the fubje&of 
ccmvoy. . 

The avidity of gain having . often ;temeted our. mCT- 

chants to rifle their flaips and goods at fea, ,in ti^nc of war, 

without the protedion of convoy, and which fhcy wfstc 

enabled to do at the expence of an additional prenuum 

to pover the additional rifk, the wifdom, of goyemmpoi 

pctccivcd the impolicy, of fuffering the contini»noe.ctf ^a 

jpraftice as injurious to our commerce as it was beneficial 

to the enemy, and therefore an zGt olF parliament has been 

^paflEd for flie dout)le purpofc of compelling ihips to Tail 

>ri»(ith.< corm»y> vni, bjc a moderate tax ow foreign <jom* 

<^aeiierctf to raife a reveiiuc fufficient to defray th; ezfril- 

• • iirflfaafy exjpences 6f providing a navtl force cqwal to the 

of *atU pur comxherce'. 



I •«• 




By ftat. 38 «. ; ; J^y ftat. 38 G. III. c. 76, § i, it is enai^edj • iThat 

lyVf'Lbjcai*^*^ f 'fo^c^pt ^^ ^T^mT4m.^^^»ve^h.ib»nm ©r doput 

(except ai here, f feooi any p^ i>^ v>}»ct wbatfiKYfTi iMdcft imfkr:,Ae 

after) Oiall fail * ^ ' . 

from nnv mm« • > / .1 ^anfOy 



from nny port 
without coAvoj. 
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^ CofMy and ^^mt^ori irf futh' ihip^<yr'flflpl«iS iiiay 
^appotaterftethtftpJUirpofe. ^^ : u j aj 

» That the mafter ot^ other pc^folk hating'tfae'chkrgief ^ L*fter JlTveiy 

< etMnmttnii of erery (hip or tefflbl^ whkh fliair isnS; - tfr A>p <«ii'«g un- 

* depart • uhdcf the - pYOtedion of eonyoy, ' fliall akd^ % ufc hu utmoft 
« dwtcbv TOM^d ta ufe hU^ ntttttft cudeafdiirs to coit-. «<»<»vour to 

' * , . . . connnue with 

•tmuc withtUch c;otttt>y duriftg the 'whole of the YOf- fuchtoovoy 

* age, or during fuch part therctf'as fucfa convoy fliall be ag«» «ji4: tUU 



'^ireded to aS^company tftid proted ftich ihip, and fhall «»*2!'*'^*«^ 
^ not wilfully feparate or depart therefrom upon any pre- r -• 

* tcriee whatever, without order or leave for tfiat pur- 'Z 
^ pofe from the o£Bcer havibg the command of fuch 

* convoy/ 

•That if the mafter or commander of any (hip, §3. Any .t 
« which i$ by tfiis ad required not to fail without convoy, ™?^^' wiiSc 



<' (hall fail without convoy ; or having failed with convoy, cwwojr, or ^uii- 

< fhall wHfully depart therefrom without leave fir ft ob- ilave, ihaU for- 

« tained from the perfon cntrufted with the charge <jf fuch [^'*J^ j; [^ 

* convoy, every fuch mafter (halt foifeit loooL and in gocoDfiftof* 

^ Czfy the whole or any pai^t of the cargo confifted of na- mmL^ftoith 

<val or military ftores, the penalty is ijooLwiA'a *^*®*' 

* power* iti the court, where the aftion may Happen to 
'^ be brought, to mingate the penalties, fo as they are not 
*« reduced to a kfi^fttm than 50 1. {a)^ 

^ That in cafe of a failing without, or a wilful defer'* | ^ in c«fc 

* • tioTi of, convoy, ivery infurance, or contra^ or ajpte* ^'^"Sll^!** 

'•iQ^ent fior any infurance," upon fuch (hip, or goo^^ convoy, tkcui- 

' wares of merchandize laden tHercoii, or upon any pm* SSj^iTiIe* 

void; and dip 

• . (n). In Frffjfpti the punilhittcnt for^aitting cqavoy wasmwch 
ip^c fefcrc. Sly aa ordinance of ^689, the msfUr of a ma^ 
chaOit Qup^ fepara^inig from his convoy, was, cooideron^d ,^q t^ 
gallics. This paniflimcnt, by.au. ordinance <)f I745>, wfismo^ 
derated, to 4 fine of looojivres, a year's .jnapnConmca^ and ^ ^, 
Mnd being declared' incapable bf ever commanding any vdOTel at j ^ 
4t«-^y an ordinance' of 1 76$i'ihe cooiihiinder of ih^ Mn^oy 
i^;dtVeaed to giVc ina iectAint to ili^ (BMtary Of Rate (to tii^ ' ~ r. 

• ^aiaale:deptrifaMnt»i^>Pklv lttaftiifis.o^^l*6lbn^:tihi^.a$ ba^ 
'.^ifll^ badly, or delay the convoy. Vid. Enurig* torn. 1, p.'., 

^67, 443, ..■: 

9 'P^^ 
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premium (hall 
Pol l>e rrcovcr- 
aMc- hack, fiom 
itic iulurers. 



% 5, Befoe 
any (hip (hall 
clear outvvnrdS| 
l>ond (hall be 
given that (he 
ihall not fail 
without, or 
defejti convoy. 

4 6. Thii aa 
is not tu extend 
ro vcflTiltDot 
f rquircd to be 
fc^iftercHy nor 
linvinf licences 
•to fail without 
convoy, or go- 
ing to join con- 
%'oyi or baund to 
irelamdf or 
from one port 
to another in 
"Great Bnfa/rtf 
«r to the (lirpi 
of the /«y/rt or 
Huiifofi's Bay 
companies* 

4 8. Kor to 

ihips failing 
from foreign 
port^, wljcre no 
cohv<jy is ap- 
pointed. 



< pertf , ftdght, or odier int^f ft aiifing «Ht of dM faun:, 
^ irhereoninfurances may laivfuUy be m^d%^ (and whieb 

< ihali be the property of the roafter or commander ef the 

* Bivp, fo failittg without coavoy> or wilfully qqittii^ 

< the fame, pr of any perfon ititorofte4 in fueh vailel or 

* cargo, iriio fliall have direAed or been any way privy 

* to, or inftrumental in caufing f^ch (hip or ve0el to fail 

< without convoy, or wilfujiy to feparate therefrom), fliall 

< be null and void to all intents and purpofea both at 

< law and in equity, any contra£t or agreement to the con- 

< trary notwithftandtng -, and that noting Oiall be reco^^ 

< vered thereon by the infured for lofs or damage, or 

* for the premium, or confideration in nature of a pre* 
^ mium, which ihall have been given for fiich infumnce: 

* And if any party to fuch infurance, or any broker or 

* other perfon fhaU tranfad a fettlement, or allow any 

* money in account, on ^h infurance, every fuch per- 

* fon {hail forfeit 200 L' 

< That the officers of the cuftoma (hall not permit vefr 

< fels to clear outwards, till bond has been given wkh osc 

* furety, in the penalty of Ac value of the (hip, widi 
^ condition that the (hip (hall not fail without, nor wit- 
« fully dcfert, the convoy. 

< But this aft is not to extend to vefieis, not required 
' to be regiftcred by any aAs then in force ; nor to any (hip 

< having a licence (igned by the Lords of the Admiralty 

* to fail without convoy, or by fuch perfons as (halLbc 
^ duly authorized by them for that purpofe ; or to any (hip 

* proceeding with due diligence to join convoy from the 

* port or place of departure, except as to the bond hereby 

* required to be taken upon the clearance outwards 5 or to 
« any (hip bound to or from any port in Ireland \ or to (hips 

< bound from one port to anotlier in Great Britain ; nor 
' to flitps in the fer\dcc of the pnfi India or HudJonU Bay 

* companies.* 

" * That this aft is not to extend to (hips failing from 

* foreign ports, in cafe no convoy is appointed by the 
' Lords of the Admiralty of EngJand^ or perfons autho-' 

* rizcd by them at fuch foreign ports to appoint convoys, 

* or to grant lircnces for failing without convoy/ 

4 « That 
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*f That !the Iiords of the Aikniralty. ^re to.giye notice f 9- M^ficn 
f in the Gatette that maftcrs of flvips (ball have oq boaf d> hav« a^gs/^^c. 
f flogs and yaj*es for jhe purpofc of. diftiaflkion, and of; ? ^^^^\ 
f anfvyering fignols; and without having which tiiej arc 
f not to be cleared outwards.' 

^ That fb much of the ftat. 33 G« II|. ch. 66, fe£l. 8^ { 10. Ti.« 
f as makes the maftcrs of ihips under convoy liable >o be c!Yii^c!*66'^ 
f articled in the Court of Admiralty:, for difobeying fig- ^^ puniifaiog - 

< sals or other lawful commands of the commodore^ or fcrtiog convoy > 
f defcrting convoy, and finable at the difcretipn of the^ ^g^^^&^ ; 

* Ciid court, in any fum not exceeding cool, and punifh- P"^"p '" ^"^^^^ 

- .- ^ fl»»P 00 pain of 

f able fcy impriionmentt not exceciling cme years ihall be 50I. 
^ painled on a boardj and affixed on fome confpicuous 
f aad convenioit part of «very Chip which by this zik is 

< required not to fail or. depart without convoy $ and that 
^ in default thereof, every mafter or other perfon, having! 

< the chaise or command of any fuch (hip, ihall forfeit, ^ 
f for every fuch oflFence, the fuih of 50 1. 

• That if any fliip, required by this ad not to fail iVdan/cr'of be. 

* withouc convoy, fiiall be in imminent danger of being '^^s ^^^^^ ^^^ 
f taken by the enemy, the commander of tke fhip ihall l^dffuikeVthe 

* make fignals by firing guns to convey information of S).**"if*(*uin*' 

< his danger to the reft of the convoy, as well as to the inftruaionj on 
f ftvips of war under the protedion of which he is fail- ^**^ ^ 

< ing ; and that, in cafe he is taken pofleflion of, he ihall 

< dcftroy all inftnidions confided to him relating to the 

* convoy ; and every conimander wilfully negleding to 

< make fuch fignals, or to deftroy fuch inibru^ions, ifaall^ 

* fbr every fuch offence, forfeit a fum not exceeding 
f 100 1/ 

Thefe are the principal claufes relating to failing with 
convoy, the reft of the a£t is employed in fixing the du* 
ties, and directing how they (hall be coUeAed. 

The fixth feftion of this aft provides that it ihall not A foreign buiu 

* * , in tp, though 5r/. 

extend to veiTels not required to be regi/tered*. A foreign ttjA owned, is 

buUt Ihip, though Brityb owned, is not required to bo S^'r^'g^ji^td^ 

regiftered, by any of the regifter ads, and there an in- therefore ihc 

furance on fuch ihip ia good, though the iail ^/rithout "nloy, wlth^t 

convoy, and without alicenfc to dofo. This. was deter- "liccnfctodoii. 
mined in the following cafe^ 

The 



at4 

A foreign built 
|liip»J?riVj/iuwa- 
ttf» (aiU wtrh- 
•Ut convoji and 
without a licenfe 
(• to do. — ^The 
ihip being with- 
in the exccp* 
4ion of the 38 G, 
111. c. f6, $ 6, 
a policy on her 
will be good ; 
and it is not ne- 
ceffiry to oem- 
municate to tbe 
undenrriten at 
the time of 
making the po* 
licy, that tbe 
Ihip ti foreign 
builc 

Long V. Ditft 
•nd Long V. Btl" 
/•», 1 ?«/. k 
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The iUfi Lficy ^r9hs^^\aimA:\n- {kimnH ^nfiaes^: ^ At 
and from^ Faiyhv ia Camadl to Iujpi»r7i;''-«--Sher««$ 
Spimi/h built aad puichafed* ^ ifinnfargi^bj tliriifauBCiflrt 
^ Srififi fubjea«-^(be wa$ not regiikeied> Init. bid jmd 
th« alien doties. Fremtt^ to Ker&^ng on dio ^oyise 
infuredy the captain applied for ^ licejofe. to proceed ^ widw 
ont convoy to Legboi^ and NapU^, ' but ^laij ohisw^i 
a licenfe for Napla,.wkhout con?p^ a^d.^Ms c^pttvel 
off that place by a Frepcb priv^fcer. The only ^lifib^ 
ence between the two cafes was, ^at in tbe fonim ^ 
was reprefented to the underwriters^ at the dme of ci&£i« 
ing thlB policy) that the Ltuflf was a forc^ lbip» ai|d 
not regiftercd y in the latter^ po fuch reprefentation vaar 
made : — It was objeded in botjbi a£lions> that as Ac 
licenfe obtained did not extend to the voyage, in- 
fured, the Lu^jt though foreign^^uilt;i and^riij^owaedi 
was within the provifions of the flat 38 G. III. c» i6m 
the convoy a£l, which makes void all policies upc^ fli^ 
fiSiiling without convoy *, and in the fecond^ that fuppo* 
ling her* not to be within the provifions of that aft^ that 
circumftance ought to have been communicated to the 
tmdcrwriters.-^Upon the trial it was left to the ju^ to 
determine whether, according to the ufage of xTierchant^i 
it was the duty of the infured to give this inioxm^o9>' pt 
of the underwriter to fatisfy himfelf upon diat^ pdini^ 
The jury decided) that it was the bufinefs of tfee ixnd^* 
writer to obtain this information for himfclfei-i-t?^^ 
flnfotions for new triah in thcfc caufes, the court decidett: 
tiiatit was properly left to the jury to diftcrmmfe *tWs 
point; and alfo that foreign built ibips- in tHe!ii\nIsoF 
Btit^ owncrS) arc not required' to be regi ft eti a, ' tsxi 
tSttsikm^ ibat die verdifts for the plaintiff ^uft' ftand.-^ 
l&cAEtd^j in dtiivering the opinion <»f tKe'tourt, 4aid»' 
«-« With refpe£b to die general point; die qucftkm iy, 
iii4iedier:a veflei -in die fituation of die Luiji depattilig 
wt^iit -eonvby^, iiot Having obtained a proper licenfe fq 
todo, canl>fe deemed to be protc^cd by the policy^ or* 
^ether th^t po"cy^bc not^itogethcr void under die po- 
Ti^s of t^.ft^^ \4{ay The 
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^-^itit^^nStf-m ftsled in tbe {ikcanilde» is^^< dat it will 

fadd'tO'-^e'ieettrity of tiade to prevent tiiip» iluBiig 

fimbhsipt''csnmjf^' except in oertain tsJksJ Thi» wMI 

tfiidpiibcidly apply to :Aiip« foreign Built. But ^Hfiet^er 

kpAnft intended to be carried to that extent, is ^ queftion 

W^ ^e^now tpd€&i!t'^ smd that Mre muft do by etamin- 

^ig die ^bttft which 19 to carry die principle into effed. 

1n^Jlkii'1t€tion' of diat a£t provides that nodxing in 

tlie^ad confaihed, by VMch fliips are required not to depart 

wi£h6iit eohvoy^ (hall eltehd to any fhip or veflel, fvbici 

if mt Required io U '^regykredhj any a£b pr afts of par- 

i fiamint in force oJi or inun^atcly before the paffing of 

^ this ad:.' The true queftion then, is, whedier this 

iHip was required to be regiftered by any ftatute in force 

when die convoy z& pafled* She was foreign built, and 

purchafed previous to the time when the prohibition took 

btace $ and in order to ascertain whedier (he, being JBiri- 

ttfi oWned, is tequired to be regiftered, or not, we muft 

look b^ck to our navieation laws.'' His Lordihip then 

took a moft comprehenfive and accurate view of all our 

iiavigadoh laws relating to die regiftry of {hipping, down. 

to die^'laft regifter a£is, 26 (?• III. c. 60, and 27 G. IIL 

5. ij^.V )Se/thcn fiiid, — ^<* After the bcft confideration 

whic^ I have been able to give the rtgL^er oB^.zsA after 

c<^nycrfi9£ with the noble lord who framed it (a), as well 

^ With the learned author of the trpatife to which it gave 

rife.(£)^ the d^tcn?nination I have come to isj that foreign 

^uilt ihipst in. Brttifr ownerOiip^ are not required to be 

r^Ulered, and confequendy that this verdiA muft ftand."'- 

HU Lordftitp then examined the fevend cbiiies ^i the 

r^gi0;er a^,. 26 G. III. c. 60% 27 G. III. c. 19, and 34 Gl 

IILc. 68» 9nd faidj«*<< It is not (aid thait (hips not le^ 
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, (a) Lord Hawl^ftwjf now EaH of thterpooi^ to . whom 
hU country it highly indebted for the many excdkat. aad jis* 
^cibus reguUdons he has introduced .upon this moil import* 
ant fabjed. , 

* ^ Jobn Reeva Efq. wh6 has rery ifauch promoted the cooi* 
mwnad interefts of Creai Brkaik by Idi talcnMe faifto/y of th^ 
law of Ai p pt ng aad navigidon. —■--'• 

giftered 
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gMemI HM noC be. narigated or owned hj Briti/h fob- 
jefis. A Brrt^ owner of a foreign built (hip may en-^ 
gigc in neutral trade, and will be liable to the alien du- 
ties ^ but it was not the poUcy of the legiflature to pie- 
vent Brtii/b fubje£b8 from employing foreign (hips in 
neutral trade, in as ample a manner 9s they cm be em- 
ployed by aliens." 



How txpttfkd. 
in the policy. 



What (halt be 
deemed neutral 
property. 



Seft. 5. 
That the Thing infured is Neutral Property. 

IN treating of this important l>ranch of the law of in^ 
furance, we will confider, ift. The nature of this war- 
ranty ; adly. When it (hall be falfified by 2l judgment of 
condemnation as prize; and, ^.dly. What Ihall amount 
to a forfeiture of neutrality. 

I. The Nature of this fFarranty. 
As. the premium is meant to be proportioned to the na- 
ture of the riflci and as the general words of the pdOicy, \m* 
lefs reftrainedorqualified by (bme fpecial (lipulation,{itbjeA 
the infurer to every lofs by capture, it is of great inw 
portance, in times of war between maritime (tates, td 
afcertain whether the (hip or goods meant to be mfured 
be liable to capture, as belonging to either of the belK* 
gerent powers. If the infured profefs to be the fubjeA 
6i a neirtral ftate and mean to be infured as fudi, the 
infurer requires him to warrant the (hip or goods to be 
lievitral property, lliis Is done by inferting In the policy 
eitber the 'words, ^ nvarraHted neutral^ or, < vforrantid 
« myirai property ;' and fometimes the warranty is, that 
diey bekMig to l3iz fubje£U of fome parCiculaur neuthd 
ikate. 

• Neutral property, in the fehfe in which that expreflion 
fhuft be underftood in this warranty, is that which be- 
longs to the fubje£ts of a ftate «o amity with the beUi- 
gereat powers* 

if 
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If the warranty be falfe at the time it is ma4e^ the po* ^} 1* fufficienrif 

licy will be void ah initio. But the (oUowiirg c^e ihewfi ttu«H'hei"nudc. 
that it is fufficiently true if the thiug infured be neutral 
property at the time nvhen the policy is effeHedf the chance 
of future war being always a rilk within the policy. 

A Dutch (hip and cargo w^ re infured, <* At and from. A (hip warrant- 

^^ L^ Orient to Rotterdam^ both warranted neutral '^to^, aSthof Mxyw- 

•« perty -/'—The (hip being captured by an Englijh man ^'^h^^ofX.^^* 

of war, an a^ion was brought on the policy ; and the ^'r, Hoftiiiti« 

declaration (lated that the defendant fubfcribed the po- ihe^aoth £>r^?«- 

Kcy on tlie 28th of November 1780, and averred that ^"-i >"<!«« '» 

' ^ ' captured on tliC 

the fhip and cargo were at that time, neutral property-^-^ 2 5ih.— This 
Upon the trial it appeared that the (hip failed from th^warraiuy) '^ 
L' Orient, on the Iith of December 1780, and both fliip 'j'^fJbic.'"^^^^^^ 

and cargo were then net/tral pri^erty, and fo continued . 

till the 20th of December, when, hoftiKties having oofti- fQn"Dou^-joC 

mcnccd between the Engli/b and the Dutch, the (hip and |* j*- ^^}^^ ^» 

cargo ceafed to be neutral property, were taken on Ji^nfMy Vark 

the 25th of December, and condemned as lawful prize, miftcdla We« 

—The court, upon this cafe, were clearly of opinion, v.c«r»fy,3T.R. 

that the plaintiff* was intitled to recover. — ^Lord Mans^ 

field faid,-— « The infured warranted the Chip and cargo 

neutral property, and the defendant would have the 

court to add, by conftmflion, ** and fo Jhall continue 

during the wb$le voyage." The contra£l was not fo. 

The infured told the ftate of the (hip and goods then i 

and the infurers took upon themfelves all fixture events 

and ri(ks, from men of war, enemies, detentions df 

princes. Sec* The owners themfelves could not hkvi^ 

changed the nature of the property; but they did tiot 

mean to run the riik of the war. If it would have 

made a difference, to what country the property belonged, . 

the underwriters (hould have enquired. The rilk of fa- J[j',f "J^,f.,. 

tuYc war is undertaken by the infurer in every poKcy. The waysniikwiih- 

warranty is, that things (land fo at die time, not diat *" * ^ 

they fliaU continue (b« 
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ft. When this Wartwitj fl^all Ufa^i,hya jMdg. 
tnent cf Condemnation as Prize. 

The ttfnti wi- The evidence ufually adduced to lalfxfy this wanantj^ 
^j'cetoh]fiff ^ 1^ prove a breach or forfeiture of neutrality, whidb 
profve « fortei- amounts to a brcacli or forfeiture of the warranty, is the 
lenience if COO- judgment OT fentcnce of a court of admiralty, or other court 
^finiwtroo at having jurifdiftion in queflions of prize, by which the 

ihip or goods infured, and warranted neutral property, have 
. been condemned as prize. Copies of the fentence and of the 

other proceedings in the court of admiralty, properly au- 
thenticated, are always deemed fufficicnt evidence tX the 
faft of the condemnation, and of the grounds upon which 
The jadgments it proceeded. A certain comity is faid to prevail amongft 
arc ITgenera?'** civilized ftatcs by which the judgments of courts of juf. 

tice, having competent jurifdi£Uon, in any country, arc 
regarded as conclufivc upon the fubjeft upon which they 
have been pronounced in the courts of all other coun- 
tries j and this is fo binding upon the courts of this king- 
dom, as we fhall have occafion to obfcrve hereaftei^ that 
foreign decifions are confidered as conclufivc upon the 
points decided by them, even when they are manifeftly 
unjuft {a). 
But tbc Trtntk The courts of juftice in France do not carry their 
pay 00 regard to complaifance fo far. The judgments of foreign tribu- 
of*fomgn tri- nals have there no weight or authority whatever againft 
tmoalf. frenchmen \ and the caufc muft be again decided in their 

courts (*). 
Y«f a feuteact, • Bttt in order that a foreign fentence may be received 
J? *'7#Si*^u' be "*'* ^^ courts as admiffible evidence, and poffefe the au* 
theientenccofa thority afcribcd to it, the court in which it was pro- 

coMit of Compe- 
tent jurifdi^ion- ' ./ ' ■ — 

(tf J Vid. Lprd Airwjwi's judgment ia Geyer v. AgmUr^ inf, 297, 

^(h) «* Lea j'lgemcns rendus par Ics tribunaux Strangers, ne 

font en France d'aucun poidft contre les Francois^ II fatzt qde 

la caufc 7 foit de nouveau d^d6e.— lyou il fuit que k jtige- 

mcnt de confifcation* proiioiic6 par ua tribunal cflneini, n'cft 

ni unc prefive que Ic veritable four cempU uit et^ cache, ni ua 

titre que les afTurean puificnt all^gucr pour fe dilpcnfcr de 

payer b pcrte. Telle eft noire jtarifpnidcnce.'' Emerig. torn. i. 

nounced 
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nounced muft appear to have been a court lawfully c6ii«^ 
ftitiited; and of competent jmifdi£lion in feth matters. 
And therefore, if it appciur'to have been held under 
any ufurped or illegal authority, or contrary to the, law 
' of nations, the fcntence will have no validity. 

This was determined by a very eminent and learned Th«feiti«iice©f 
judge of our court of admh:alty.(/i)) on the l6th of jfanuary iigcrent power, 
1 800, in the cafe of the fliip Fiad Owen, which had i^/^^, ^at 
been captured by the French, carried into Bergen in Nbr- oo authority ja 

- our courts. 

, %uay, condemned by the refident conful there, and pur* 
chafed by a Danj/b fubjeS. Oije qucftion before the 
court ^of admiralty was, whether a fale under fuch a 
fentcnce of condemnation would transfer the property to 
the neutral vendee. Upon this point, the learned judge 
<leclared that fentences of condemnation always appeared 
to be the fentences of courts ading, and exercifing their 
judicial fun^iions, in the belligerent country ; and that 
this was the very firft attempt that had ever been made 
to impofe upon the court a fentence of a tribunal not'ex- 
ifting in the bejligcrent country, but of a perfon pretend- 
ing ..to be authorized within the dominions of a neu* 
tX9l fovereign; That, even if it could be ihewn thatj 
upon mere fpeculative principles, fuch a condemna- 
tion ought tp be. deemed fufBcient, that would not be 
enough. It ought to be (hewn that it was agreeable to 
the ufage and pr^Stice of nations } < and when I am told,' 
faid he, * that, before tlie prefent war, no fentence of 

* this kind was ever produced in the annals of man- 

* kind, and that it is produced by one nation only in 
« this war, I rec[uire nothing more to fatisfy me that it 

^ is the duty of this court to reje£l fuch a fentence as , 

* inadmifllible.^ 

This decifion of"9ie"court of admiralty, and the rca- 
fons on which it was founded, has been fince full^ ap- 
proved and adopted by the court of. King's Bench hi the 
calc of Havilock v. RociwoodfiJ, .which wiU be more par* 
ticularly noticed hctcafter* . F^. the -prefent it will be 
- — — - - - - •. <- .4' ■■> — ^^ — i„_....^^ 
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(ufCeknt to ftate that it was tlicre <Utermined, that ar 
condemnation by tbe French cppful at Bergen In Mra«y 
had not the effeS of diveftmg the property of a captured 
Clip out of the ori|^nal owner. 

In what cafes fuch femtcnces ihall be. declned condi^ 

five evidence to falfify, or prove the foiieittrre of the 

warranty) has been often found to 1^ a very perplexing 

^ue(lion» and has produced much litigation and many 

dccifions^ which are not eafily i-econciled, or reducible 

to any well defined ^^risciple. 

Where t^e One thing, howevcrt is clear and indifputabl^ d^at. 

£«nat(!li''ir' if it be adjudged that the (hip or goods infurcd were 

declared to he cncmv'B pfopertT, and this appear on the face of the fen- 

fhatthe thins t i^ ^ j r t 3 

inforeil wai tcnce, to have been me ground of the condemnationf 
*°*uCa?w!ly»'' the fentcnce is conclufive evidence to fcdfify Ac warranty. 
•oociufive. From the following cafe it will appear that, by our 

^.Sc^Jn'Il^i^' la^f if > fl^V ^ warranted to belong to the fubjea* 
on tbe ground gf ^ particular neutral power, and (he be condemned ge-» 
nJenntfJia ncrally in a court of prize, as not being fuch i the fen- 

conclufive, tence will be conclufive evidence to difprove the war- 
though it expred .* t . r 1 J i» ^ 

no biher ground, ranty, though It cxfrcls, na other ground of condem- 
nation. 

« 

Fcrnamieay.DM In an a£lion on a policy oh goods on^ board a ihtp» 
^ukiUGdii, ^^^ ^"^* warranted Portugtiezi^ the plaintiflF . gave co- 
Sci^we* 314. lourable evidence that the {hip was Portugueze: but that^ 

being obliged, by the perils of the fea, to put into a 
trtnch port, the cargo was ipoiled and the lofs incurred.^ 
This was admitted by the defendant, but he alledged 
that, while the fliip was in the French port, flic was. If* 
belled againft, and condemned, as not being Portugueze i 
and to prove this, he produced the fentence of condemn* 
nation, and the d6xifimlation thereof in the courts of prize 
m Frtmccr together with ah anfwerof the plainMto a 
bill in chancery, wherein he had admitt^ that the ihip^ 
was condemned as tiM .being PtHrtugueztf ^ and he con- 
tended, diat though the goodii were loft by a dijferene 
peril from that of Mng enemy's property, jet, that in 
hSi the fliip was siot Portugueu^ tiiough ^warMitM fuch, 
and this vtlialed thepOiijr.^ imim. His was mgMed 
to be. Iaw.«-Ii0rd Mms fie U iatd^ thajt~a» die fentence 
was general^ aod did^not es^^fcft tbci^giowd of the con* 

demnatiotty 
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depinatiott, attefted copies of the tihel ouglit, in ftri^i- If the ground of , 
n€fs to have been produced, to flicw upon what ground ' io^^p^^^^^^^^ 
the fhip' was libeUted againft : But as the plaintiff, by his ^a« of it, other 
anfwer in chancery, has admitted that the fliip was cpndem- ' refo/te"to fn ^ 
ncd as not being Porhigucze ; this, add?d to the cxpreffion S^f I'L^'''^ 
nfed m the fentence of confirmation, vi2u that the (hip 
>¥a8 condemned in the court of prizes ^ amounts to fuiE- 
cicnt evidence to proceed upon j and theireupon the de- 
fendant had a verdiil, ..." 

hor^Mnn^eld^ in the above c^fef fe^^^^^ to have thought Even a fc^t^c^i. 
tlifit'M^nere it does hot appear .oh tlie^.facc of tljyj fen^ of<^<v»<icmq^9iv, 
tenee, that the "condemnation ptpceeded^pn the grpund r'^Tljwa-'^., 
of the diing infured being enemy's property,, othpr cvi- ^^"^^^' - ' 
dence ougKt to be reported to, in order to have that af- \ \ 

ccrtaihed. But in the'fpllowing cafe, it was determined 
that where a Ihip IS condemned generally aj^ood prize^ • .- ^. 

and no' fpecial ground' appears on the face of the fen- .'* 

tcnccj the fentence is conclufivc evidence that the pro- 
perty vi^ad not ne^utfal. 

Goods were infured on board the Thetis, z T^- A fcntV^only; 
can fhipi ' nvarrahted neuiraL^-JIht ihip Was taken and ^°"*^«">'»'ng »• 

. J . o • J i_ 1 , * ' lawful priie, 

earned m^o bpatn^ and tnete condemned as gpo4 and h^' wiihom flaring . 
fuFprize; but the' fentence ftatcd no ^txn^d upqn'which. cScSK'^ 
it proceeded. This fentence w^s appealed from and re*^ ga»«tfttbrwar- • 

vdrfed, but upon a farther appeal, the latter f^^tcnce yrz^ - ' 

reversed and the former confirmea,— In au luaion onl'tljCv^^^^^^ 

If QVicj^/)[^r A. Mansfield, ujppn th^ trialji Wa? of opinifttt. ^n'^}\^'^^ 

^^V^H^'^'^f^"^^ ^^ ^"^.'^ni/b court of.adTOi^a^y^^5^ ' "' ^^** 

conclufiv^..eYi4cncc t9. fjlfify the warraiijtyi aodnqjoi,-. ^ 

fuited the p^aintitf.-rlTh^ decifion^ upon a motion tgfet 

afide the np5ij[^it, was. confirmed by the whole ^puj}t,— •, ; 

Lord Mfln^4 f^id,— "Th^ warranty is, that the go<>d$ •, 

are rmy^3^,A\t.j^^ , 

tioifi, as no ;Othe;r>.caufe appear^, jhat it proqecded oa the 

P^^:^^Vf^^ 'fothj.cafcot! 

Bemurdi v.. Motteuxlfi^ ^e ^&o^ J^irnpd .on dKi |>at^ 

ticulap ground , of tiU. X9nd^w|iui0ti «iq)aaEmg 4n th4&^ 
face of the ^n^nwe* vIm^ 4heiv<«i<^t it iraejiot diat .. 
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But if the 
fpccial ground 
iVatedin ihc 
fentencc, du 
not prove that 
the thing infured 
waa not neutrali 
the feotcnce will 
not be coBclu- 
live. 



If the fpecijl 
ground fet foith 
in the fentence 
do not ncccffk- 
rily falfif)^ the 
warranty, the 
court mny en- 
quire into itf 
truth. 

Goodswarranted 
Amtrican wei-e 
infured from 
Lof'Aon to Vif^ 
f^inia ; and a 
ftjiclgn court} 
after reciting 
that " the true 



of being the, enemy's property } and for this reafon the 
pUintifF was permitted to (hew by evidence that the 
fpecific ground was really the caufe of the condemna- 
tion. The counfel admitted the general xule, but at the 
trial faidy that the fpecial caufe would appear upon the 
proceedings, if they could be had. The proceedings, arc 
now here, and ihew that the queftion turned entirely 
upon the property of the goods. ; for the fecond court 
decreed that the goods tvere free^ but the laft court re- 
verfed that decree. It is fufficient, however, that no 
fpecial ground is fta'ted." 

Although Lord Manifield^ in this cafe, nonfulted the 
plaintiff on the bare produftion of the fentence ; yet, hi 
delivering his opinion upon the argument, he lays fo 
much ftrefs on the proceedings, then produced, not dat- 
ing a fpecial ground of condemnation, that it may be 
fairly inferred, tliat if fuch a ground had appeared, which 
did not diftinftly falfify the warranty, tlie nonfait would 
have been fet afide. 

This idea is confirmed by a fubfequent deciiion in 
the cafe of Saloucci v. yohnfotiy which we (hall prcfcntly 
have occafion to cite at large (/i). That was an aftion 6n 
another policy on the fame fhip Thetis^ for the fame 
voyage, warranted a neutral fliip ; and it appearing upon 
the face of the fentence that the ground of condemna- 
tion was the fhip*s refufal to be fearched, and refilling 
with force, the court deeming fuch rcfiftance juftifiabte, 
determined that the fentence did not falfify the watranty. 

In a more recent cafe the fame queftion aroie, and 
the court of King's Bench determined, that where the 
fpecial grounds of condemnation fet forth in the fen- 
tence do not neceflarily negative the warranty, the court 
may receive evidence to prove the truth of it. 
' That was an infurance on the goods and private ad- 
venture of the captain, warranted American property, on 
board the fhip Friends^ ** At and from London to fir- 
^^ginjay** — In an a£tion on tlie policy, it appeared upon 
the trial, tliat the property of the goods was in the plain- 
tiff who was an American ; that the fliip was American 
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built) and manned by American failors ; had been con- *' dellination of 

figncdby the owners in Ftrginia to their coriefpondents « tothtSn*^ 

in London, upon the voyage infured, having all ncceflary JJ Zfwg^c^i 

papers on board to fliew that (he was an Atnerican (hip ; ".hired and 

ii t 11 ri in-- •m-r* " loaded at £^«- 

and, that the real place of he» deftination was Norfolk <* */•«, and hav- 

in Virgimay to which port fhe belonged; that, in the Vz^Z^uti 

courfe of her voyage, having met with tempeftuous wca- " gunpowder," 

ther, and being much damaged, (he was obliged, from andca^rgogood^ 

diftrefs, to bear away to fome port in the Wefl Indies^ ?""* T^" 

' * . . fenrcnce 1$ not 

in which courfe flie was captured by a French privateer, conclufive cvi- 
and carried into Guadaloupey where {he was condemned the warranty; 
bv a fentcnce of the court of commerce there, exprefled, *"«* '^c court 

' , . . , • 1 r <n r here may re- 

as to the matter in judgment, m thefe terms : << roraf- ceive evidence 
^* much as the true deftination of the faid veflel was ^° ^J^Y- ^^ 

truth of It. 

** for the Englijb i Hands, having been hired and loaded ■ ■ . ■* " 
*^ at London, and tliat there have been found on board Jy^^i[^tt^ ' 
^ her eighty barrels of gunpowder {a) ; the court declares 
*« the faid brig Friends a good prize for the benefit of 
** the captors, together with her tackle, apparel, cargo, 
^ and generally aJlthat belongs to her, &c.*' — A verdiiH: 
wa.s taken for the plaintiff, with liberty to the dcfendaat 
to move to fet it afide and enter a npnfuit,— Upon that 
motion, the court were clearly of opinion, that the feij- 
tence was not conclufivp evidence to fi^lfify the warranty 5 
and that therefore the plaintiff was entitled to recover. — 
Lord Kenyon faid, — " That the jufticc and hopefty of 
the cafe ^re with the plaintiff is beyond all doubt, and 
that the Ihip was American, and the goods the property 
pf an American, is equally clear. But it is contended 
that though, in point of fadl, this be true, yet the fen- 
tcnce of condemnation precludes the plaintiff from af- 
ferting it. I yield to the cafes cited which flicw that, 
to a certain degree, this court will fupport the proceed- 
.ings in foreign courts by' prefuming that their fentences 
are juft \ and I will not make any exception, at prcfent, 
of the proceedings of the French courts of admiralty (b), 

(a) Thi8 was part of the captain's adventure, the reft con- 
fiding of flops, porter, cbeefe, and (hip chandlery .--(^) Quad" 
aJoupe was then imdcr the government of the French Executive 
Diredorj. 

u 3 But « 
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But vf\asci a^ attempt, i^ made to pervert the.j^fbioe cf 
(he <afe) it becomes neoefiary for us to fee whether, the 
decifion of the court at OuMlou^ ha« fo determvued Gq 
the hfX of neutrality^ that 'we <^aanot examine' into it. 
It haft b>een i&id that, nothing' can- juftify the fentenoe 
'of the French tioiim, of admiraltyi but the fa£f that thk 
was Briti/b property. Bnt that is^ a condufion againft Jil^ 
the fa3s proved in the cafe, tfy^andeed) that' court* liad 
'ftated in their fentence, that they condenmed the gdods, 
becaufe they were Britiflj property, I (hould have ^n* 
fidered myfelf bound by their fentence. But they have 
thcipfclves afligned other reafons fof their adjudication.' 
The exprefs grounds of the fcntence are, that Ijie Ihip 

was deftined for one of the Weji India iflandi, tKat (he 

• *•• 

was hired and loaded at Londonx and that (he had a cer-r 
tain quantity of gunpowder on board ; therefor^ ..^^ 
condemned her and her cargo aa gopd prize, Tjli^ it 
is impoi&ble for us to conclude that the French court de- 
cided on the ground that this was Britj/b property, M^hen 
all the evidence in the caufe, and the re^fons ejcprefsly 
given by them for their judgeraicnt, lca4\^o a. contrary 
conclufion."-^Mr. Juftice Lawrence faid^ that the cafes 
alluded to in the argument feemed to h^ve eftabliQied 
this» that if it can be coUe£led from the fentenoe. itfelft 
on what ground the foreign court decid^c^ fl^. wox^d 
be condufive in any adkion brought i^.thif couf^fy:: Bijat 
tliat if it were ambiguous, or did not (hew pa tl^fj^ap^f 
It, on what ground they proceeded, then; the jOQUrtJicoe 
might receive evidence to fliew what were the 'gnHiods (£ 
the decifion abroad. 
If ti»e fontence From the foHowinff cafe it will appear tlfet if tbe.'feiir 
will not be coo- tcnce be ambiguous, and there he reafon to fuppafe.duit 
ciu ivc.^ j^ proceeded on a difierent ground from that of eneniy^s 

property, it will not be conclufive evidence to £diify the 
warranty. 

The fenttnc^of ^^ infurancc was made upon freight and goodfe, ^ At 

» French court cc and from Venice to London, warranted neutral /bi6 and 

of admiralty .' , , J r 

ftated, * thai the '* neutral property.^*- — The fhip on her voyage was taken 
' wa*i'on h« '^ ty a French frigate ancj condcmnei Upon the trial, the 

plaintiif 
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f IsdntUF offbKcd to ' prove that hoifc Aip ^ aad cttf^ were * voyage «ro an 
'jarud::^^ and that the fliipVpipcrs^Cei^omriboanl by if<;- 'wirlTg^^' 
'«dciil:, after flic was broiight'to byAc-JrwA frUwic. 'w"fign«^«o 

.*. t-rki <• .1 ^ « pcrfon* there, 

put the defendant opfetted to- lamJMimcki aiut piii* < rheush flated 
•Sliced aa attefted capf of the fcottncftirf cowUmMtifln ! i^ilig^o"bc^ 
i^ the PfVEntifii admiralty court*, aft cMdyflve erid«»ce to * long to neu- 
,|bciir thfft *the ibip and cargo lerere oiot mmu ps^opfRiiy. < being r^«/«>f /» 
iTliU fcntcnce, after ibmng from ^^ pmis 9erbf^^)Xik9ii^ V^^'x^xXzA^"^ 
when the Aui^ vas tajpen* the capful^ ^f the ihip»; ^ < thrQwn his pa- 
iht endeavour of the captain to aroid <?oraiiig on hou^ \ JJ^Jfyre^'JJ,"**' 
rfie frigate with the fliips papers^ i^atfd, " that the cap- * ihipandcir- 
*< tain beinjg at l^ft objiged to comply, upon tlircats being « demncd^' 
•' made of firing on him, and being come on boards he Jj!""'' ,T**** 
^ declared that, in getting up the Jhip^sftde^ the box ewUaifh guoui, rjid 
** ins hu fnujter^l, his faUnts, a„d pajj^, hoi fatten '^^^, 
^^from his pocket into the Jea^ and only Jbewcd his bills of that the ground 
'^ hdingi by which it appeared that the fliip, commancfcd wat fhe'throw- 
*' by a Venetian t failed from Venice with a cargo of filk, »ng «»*« P^^P*" 
"raifinSj oil, cue, for the account of fundry perfons In Ve^ trary to aTrr«<:A 
«*«;Vf, eon/tgtied to fundry perfons ip U>niovi. That thefe :;,^X"wiottV 
'** eo<>dfl zoinz to m enemy's country^ and the lofs of his ^^ conclufive 

W ^ ./* ^ - . . i /t - A ^ I r evidence to fal- 

^^ papers raijtng jufpmons^ the mip was Itopped and lent fify the warran* 

into Almeiria.^ The fentcnce then ftates that^ <« Thefe *>'• ^ 

premifes being conjidered^ the (hip and cargo are declared Bemm^diy. Afct^ 
« good pHze, and adjudged to the captors."— The quet ''"''' ^'"^ 554- 
tion, upon thid cafe was, whether the above fentence was 
i:onclQ£te to falfify die warranty. In die courfe of the 
argument, an arrit for the Tegulation of the French ma- 
rine, dsted die a6th of July 1778, vind,^cpraces verbal 
imade at the ' time of die capture, though not proved at 
die trial, orftated in the cafe, were mndi referred to. 
9y this aerStf art. 3. «* All veflbbTWiA' their ciwgocs, - 
ff. whether neutral- or allied, from iK^uch any paper s~,htvft i. 
f< been dwowii into die fea, fupprefled or ^kttLfktA^ 
V £baH be deciax«4 ffood prize, upon.proof that Jm^pa- 
«< pers hare been thrown into the fea, widiout iaqurmg 
^ what ihofc papers were, or by w|»ogi .thrown ^ and 
fMhangh fu%icnt xemabi ,to pfojr^ A*t ttl)^ Aip i^ild . . 
•«iP?rgQ bclp^i^d.to fricoda Qti-fJlics.;; Ip tfec procit 
vnbd it waaexprefsly ftatcd^ 5* ^J^ jfec fliip gciing \^ 
<^ an • enemy 's country, and the k)fs of Iher papers, by 

y i| '* falling 
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^ £dlmg into tlie fca, raifing fu({Hcion8» flie was ftopp«l 
<< in cmfrfitince of tie third mruclt rf the rtgoMou ef tit 
^ ^6th rfjulf 1778, ctmcermng naitraijbips.*^ — Upon this 
csfe it was contended on the part of the pbtntiff, th^ 
the condemnation was not founded on any proof that 
the property was not neutralt but on the authority of the 
turrit J on accoimt of the papers having been thrown into 
the fea. .If this had been done wilfully it would have 
been fraud, or barratry, in the mafter, which was one 
of the rifles infurcd againft ; but it was no evidence q£ 
enemy's property. — For the defendant it was infifted that^ 
though the fentence did not, in words, declare the ihip 
and cargo to have been condemned, as enemas propert^<^ 
which it is not the practice to do \ yet that that ap* 
peared, from neceflary inference, to have been the ground 
of the condemnation *, and throwing the papers into the 
fea was only evidence of that faft- — Mr. Juftice Bullet 
being of opinion that, on the cafi^ as Jlated^ without the 
fnxes verbal^ the interpretation of the fentence was, that 
the condemnation went on the ground of enemy's pro^ 
pertji it was propofed to the defendant to agree that the 
proces verbal (hould be made part of the cafe, which would 
explain the ambiguity of the fentence; by fhewiAg die 
arret to have been the ground of the. capture. This 
was refufed by the defendant. — Lord Mansfield was of 
opinion, however, that the juftice of the cafe might Hill 
be got at, on the ground of the ambigiuty of the fen- 
tence, which did not mention a wprd of enemfs property i 
that it was clear the French admiralty meant to proceed 
, on the ground of throwing the papers overboard \ and that 
the proces verbal ought to be conftdered as part of the 
proceedings^ and that the fentence ought not to have been 
tead without it. — ^It being allcdged by the defendant's 
counfel, that it would be dangerous to open the fen- 
tences of foreign courts of admiralty, which are ufually 
informal j and that the confequenbe of this decifion would 
be that, in all cafes of this fort, there woyld be control 
verCcs about the ground of the foreign fentence, - Lord 
Mansfield faid that this fuppofcd inconvenience would be 

entirely 
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cmirely obviated if the foreign courts would fay, in their 
ftntencesy ^^ Condinmed as ^enemys property.*' — Mnjuftice 
WUUs and Mr. Juftice AJbbnrft. concurred vith Lord 
Mansfieldj and there was judgment for the plaintiff^ Mr. 
Juftice Buller ftiU adhering to his former opinion. 

But fo great, in our courts, is" the authority of the But a fcntence 

^ r r ' ri'i iT«i of condcniiiatign 

fentence of a foreign court of admiralty, tliat it it be a* en?nj>'« pro- 
there decided that a fliip or goods arc enemy's property, {Iv^^J^,,!;^"'^!^^^^^ 
fuch fentence, though mantfeflly unjuft, will be received aiicUiy unjuft. 
as conclufive evidence to difprove the warranty of neutial 
property. In the following cafe this point was, upon full 
confidcration, folemnly fettled. 

An infurance was made on the freight of the fliip A (hip wamnt- 

ed M^mericarty 

Rainbowy ** At and from Cbarle/low/i to London, war- wa» condemned 

" ranted American property." In an aftion on tliis policy, ^jty,^^?^^^"* 

brought to recover a total lofs by capture, it appeared on bi»ving on board 

the trial, that the plaintiff, who refided at Charlejiown, was crinv, fuch tt h 

the fole owner of the fhip, which took in a careo at that "*l"."^*** ^J * 

P . f. * . . maime crdo- 

place upon freight for the voyage defcribed in the policy ; nance of Francr^ 
that (he failed on this voy^jge under the command of \ltltw\^\itvt^ 
William Smith, a naturalized fubjeft of the United States, to.bc rcquifitc 

•^ within the 

on the 1 8 th of January 1796 ', and on the 25 th of March meaning of the 
1 797, was captured by a French privateer, carried into |^eree tetwciur 
Ntintz, and there condemned and fold : That, at the time France znAjime^ 
of her failiBg» ^uid till the capture, fhe had onboard a tenceisconciu- 
proper regifter as an AmericanA>m\x. veffcl, a paiTport or [*7inft*?he war- 
fea-brief duly certified, and the feveral other documents ranty, though in 
referred to in the fentences of condemnation ; but (he [afgo were wl"- 
had no certified role d' equipage or lift of her crew. The '''^''* propcity, 
plaintiff o£Fered to prove that he was born within the Gtyers.yfguiUr^ 
United States, and was domiciled there from his birth, 7***-63«- 
and that the fhip and freight were his fqle property. — 
On the other hand, there was produced a fentence - of 
condemnation, by the commercial tribunal at Nantz, 
which, after ftating at great length the mutual allega- 
tions of the parties, concludes to the following efFe£l f 
f Confidering that tlie decree of the Executive Direilory, 
i of the 1 2th Ventofe laft, declares lawful prize all Ame^ 
f rican fhips not having a lift of their crews, conformably 
ffo the mo4cl ^niicxcd to the treaty of February J778 

• betweqpi 



* between Frmfe* Wd dnunca^ and that dioc was not 

< on boaid tlie Mmkofv iwik a lift of di« c«ew» bill aaij 
t^ fca letter^ oi^ j^^ back of wiufh was an agi^pcsi^it 

< fubCcrihedby only Xevfn of. the cfew; and dut die 
' captaiu produced only hitis of lading without figtmHUR^ 

< — the tribunal thexefore adjudges the validity of the 
' capture and coniifcation of the (hip and cargo, M# 

* VfioU beings for nvant of captain Smith's iawng thefo^f 

* in dueformy decreed to belong to the enepnet of the repMic^ 
« 3cc/' — This fentence, upon appeal to the tribunal of 
the department, was confirmedi and the appellant con- 
demned to pay coils. — The prdinance of OSober 1744 
vas produced, declaring all (hips prize which ihould 
have on board finy officer, a fubje£i of the enemy's CQuik- 
try ; or which (hould not have on board a mufter roll of 
the crew dated by the public officer of the neutral port 
of departure. The treaty of lebr^frj 1778 between 
France and the United States was alfo produced, the I2th» 
25th, and 27th articles of which require that^ when dthqr 
power IS at war, th^ (hips of the other (hall be obliged 
to carry paffports, and certificates to (hew 4hat the goc4|i 
on board are not contraband j alfo a lift of the creni^ 
containing their names, places of birth and abode.*— |t 
was adrhitted that, previous to the capture of this jiihI 
other (hips for want of the role d*eqsHfagef.JK9 fydk 
roll had ever been deemed necelfary ^ but tlui^ fimx tbea^ 
they have been in uie, — ^The queftion^ upon ijus, cafd 
was, whether the fentences of condemnatioi^ coime&ed 
with the treaty, the French ordinances and deciees, were 
t6"be deemed conclufive againft the truth 0I t^ war« 
ranty. — ^The court determined, that as the French oouit 
had concluded) from the evidence, that this was esumfs 
property^ aiid as that judgment was binding i}ponthe courts 
liere, they were obliged to draw the fame conchifion^ 
and that thercfofe| as the proper^ watranted to be Ame^ 
rican property, n^uft now be taken pot to have bccfl 
fuch, the plaintiff could not recever.-rrLoid Kenjon faid,-r- 
^' We come to ' decide this cafe bound and (hacUed by 
certain rules from' which we dare not depart. The a£ls 
of pirates arel t6 bc-trcatcdas' the afts of pirates ^ They 

d^ 
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.4o not jpsofefs to have aijiy eivil coit ^1 iaws'l^jr irlMi 
they afc to be veftrainedr But fiiWseA hatioM innofefs 
io be governed by certain rules ; axid the'f:oinity due flrom 
tfie eoiEirtd in -one country to thqie of aiiotheri inducer 
.them t^,give credit to eadi o^r's a&$ (a) ; and ib w^ 
imift colntttlue to z€t ia this country, until ^ iegiflatuve 
fliall dlbik fit to forbid it. I adiait the cinfesof Maytte 
V. ^^//<r (i), and StJouceiv. Jolmfon {c)^ Hpto their exr 
ieut. ( admit tha^ if a foreign oourt of admiialty pro- 
ceed on grounds contrary to the law of nations^ its judg« 
ments ought not to have weight in the courts ^ AI9 couo* 
try. But the ground on which the courts of Prance prt>^ 
ceeded hi this cafe was, that this was a capture of memyt 
property \ and it certainly is not contrary to the law of 
nations to condemn a ihip on that ground* Whether ctT 
not thofe courts arrived at that concluiion bjr proper 
means, I am not at liberty to enquire. Here the que& 
tion is, whether they have no^ dated, 9^ the foundation 
of the condemnation, a. ground which will not besirtheifi 
t>ut, fuppoQng it to be true ; and I am cleaiiy fatisfied tha^ 
^ey have. They Concluded from the evidence that th33 
was enemy's property ; not, indeed, in the form^ laur* 
guageof ouir courts of jufticcj but they fay, infubftancCj 
•^ We think this is enemy's prpperty^ and therefore we 
*< con(femn the Qiip and cargo/' Now ths^t concludes 
this taie ;' for as long sis the foreign j^gments are bindr 
tng itppn US', the conclufion that we muft draw from the 
judgnie^ts of the Fnncb courts, in this cafe, isj that the 
property which was warranted to be Afnerican, is found 
by diofe judgments not to have "been American property, 
I feel this, however, as the grofleft injuftice towards ,the 
Americans. He French courts feem, in this inftance, to 
hatr^ proceeded oh Algenne^ nay on worfe, principles s 
becanfe they prof^d to have proceeded according to Itw, 
but hi reality made the law a ftalking-horfe for an ad «( 
piracy. But I cannot now queftiein the kgality of didr 
decifi6h< lam bound to decide according to law. It i| 
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my iutf jus dicerr^ nonjus dare.** — ^Thc other j^idgcs con- 
curred in thcfc fcntimcnts. 
The fentence of But though thc fcntcncc of a foreign court of adnu- 
■ ^^«'K» ^°"^*^ ralty poffefs fuclh great authority in our courts, Aat it is 
only conciufive conftantly rcceivcd as conclufive evidence, as to thc points 
wWch itprcH * which it profcflcs to decide, yet it muft be obferted diat 
feffci to decide. }^ authority is confined to thofe points alone ; and nothing 

but the matters exprefsly decided can be taken as incori- 
trovertible. A faS, therefore, recited in fuch fentence, 
though it be a part of the premifes on which the 
adjudication is founded, is not confidered as conclu- 
five. 
chrijiit V. Secre- Thus : In an a£tion on a policy on goods' on board an 
192'. inf. American (hip, it appeared that the fliip had been con- 

demned as prize by a French court of admiralty, becaufe, 
as the fentence exprefied it, fhe was locked upon as be- 
longing to thc enemies of the French republic. Many 
reafons were affigned in the fentence for this decifion, 
particularly that the fliip's fea .papers were not in thc 
regular order for an American Ihip. It was objefted that 
the (hip. Being an American^ though not warranted neu- 
tral, ought to have failed with all. the documents necef- 
fary to fuch a fhip, and the want of any of thefe -avoided 
the contrail. — ^But the court faid that, though Aey were 
bound to confider thc fentence as conclufive, as to thc 
point decided in it, namely, that thejhip nvas enemfi fro- 
perty ,- yet, as it did not decide that (he had not die ne- 
ceflary documents for an American (hip, but only recitrf 
that, as one reafon for thc fentence, they held that thc 
plaintiff was intitled to recover. 

3. Whatjhall amount to a forfeiture of Neutr^ity^ 

This warranty muft not only be true at the rime when 
the policy is effe£Jed, but the infured ihould take care 
that he do not, by any ad or omiiBon on his part, for- 
'feit his neutrality. *Such forfeiture, by thc wilful a£l of 
the maftcr or mariners, tliough in fome inftaaccs it may 
amount to barratry, is a breach of the warranty) -and 
avoids the policy from die time it is committ^^ nor 
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can the infured recover upon it for ..any lp& Kappening 
afterwards, though it proceed from a .caufq whoUy ua- 
conne£led with the warranty (a). For it i$ of little im- 
portance to the infurer whether a {hip be liable to cap-* 
ture, as being enemy's property, or for having forfeited 
her neutrality. 

A fhip may forfeit her neutrality by any zQ, done or 
attempted againft the law of nations, or in contravention 
of particular treaties, and injurious to either of the bel- 
ligerent powers. 

What a£l (hall be of this defcription, and amount to 
a forfeiture of neutrality is frequently a queftion of much 
doubt and difEculty. 

The caufes of the forfeiture of neutrality are gene- 
rally, firftj the refilling of vifitation and fearch; and, 
fecondlyj failing without proper documents, and a£ling 
in contravention of particular treaties. Of thefe in their 
order. 

Firfij Of the forfeiture of neutrality by rejjfting vifitation 

andfearch. 

The moft frequent caufe of difpute upon this fubjeA. It hat beeo 
is the refufal of neutral ihlps to fubmit to vifitation and ntutrai it not 
fearch by belligerent cruifers. It has been holdcn that oWigedtofub. 

4 ^ , mit to a fearch ; 

a neutral is not bound to fubmit to fuch fearch ; and that but may law- 
ftarching, being an a£i of fuperior force, rather than the ^-^ force.*^ 
exercife of a right, . the neutral may always refill . it, 
when he can do fo with e£Fe£l \ and that fuch reilftanfie 
is therefore.no ccufe of forfeiture of neutrality. 

That was the cafe of an infutance on the (hip 72^, Salmteci^.johH^ 
belonging to Tufcan fubje£ls refidijnt at Leghorftj on a {*^'(^'in. MS. 
voyage from Leghorn to Lwdon.'^Tht (hip, having neu^ S. C. Park 363. 
tral goods on board cofifignied to Loindony was captured^ 
carried into Spain, and there condemned as lawful prize. 
The fentence of condemnation was appealed from by the 
captain and reverfed V but afterwards confirmed^ upon a 
further appeal by the captors. Two grounds of condem-. 

{a J R. Woobnef ▼•' Muibnan, 4 Buii 141 9, i BL 427. , 

nation 



ilrtio» afpeami m die icntesicci ift. Tfatt t&eftip fe^ 
f^edlo bc'feaiBhfld^ and fcifted widi fpvot^ having ftftd 
2t. tbe Spm^fbi ftiifki tdtjc, that flic had no chaHter-partf 
eft board ^ ^otfi contrary to the Spimt/h crut/mg orders. T(> 
tbdb the captain anAreied> ift. That he icfifted and 
fired^ becal^ the Spaniard had hailed hita under hkk 
oripitfs> vhetebf' he took her for a Bariory eer£ur$ 
adln that the T&Ju was a. general fiiip, and he had 
taken the goods on boai^ by the bale or piece, ^smA had 
not freighted the fhip to any individual ; in wUdi cafe 
a«MRj^ was fufficient, without a charter-party. The 
fettlftncetif the laft opurt qf appeal mbmited thi finp fo he 
^nmtrdi by ftating her lib be a Tlyi-iMr fliip.— ^Upon this 
cafe) the court {a) were clearty of opinion tliat ^ plain«» 
tiff was entitled to recoverj and gave judgment acoord-* 
ifligiy««-^fe ^e argument, the defendant's counfel gare up 
the iecond ground of condemnation, as untcfnabk.— *Upon 
the firft, the judges .agreed that a (hip, warranted nentral, 
muft fo condu£k herfelf as not to forfeit her neutrality \ 
and that if^ by the wilful aft of ^e captain, Ac do "dus, 
to the injury of the owners, it -will amount to the kA^ 
f C9fie tif barmary } But in this cafe, nothing <rf that k&d 
wai inqptttabie to him. lltat m neutral JUp ir net bound 
tofidnrnt U tefi$rcM% fesrching bdmg an a& of fuperior * 
fonte^ rather than the exeiDeife of a rights which may 
ahniyBrbc tefifted wfacn the party is sMe ; and the fiadi^t 
who alks as his perils always pays cofts, unleft hif^lBiid^ " 
fooMthihg onbodud to juftify him, like thb cafe cif 'co&'* 
iorn-houfe officers : That- tins was oeM^nned by the' 
. pia6Ho^ ^ die admindty, wliere co^s are always given 
in caAsof tmpiioper dqtehtbnj which would not be 4ozk -if 
neslvallhipA woie^liabU, atidi events, to be ftopped : Ukat, 
in iSwfxtkM cafcu thare was nothing to juftify the fearoh, 
the ^cargo being iiwtisal> Tliat a (hip is only boiwd to 
take, fiotice of thct laws sA the countries from which, and 
toxbiq|)i' ibe isitei hiu sot ^ patticolar ordinatures of 
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ctber pov«s( vaA that a dctegti op, Aexttons,: god^ iImt 
authority of psirticttlar ordinances which da not- maike a' 
^art of the law of nations, was a riik ^tri&m thr po«' 
licy/* 

The ground of this dedfion feeim to have been di^t, ohrerv:itton« «« 
as the capture and coadenmation of th^ (hip faifered were ^^^^ ^^ 
only wanranted by the partknlar-ordinances of the Spafn/h 
govemmenty the fentence was no evidence to prove that 
the fhip had forfeited her nentmlityw^ 

What tiie particular 'Ordinances alluded to were, does 
not appear* The. fentence ftated that the (hip had re^ 
f ufed to fubmit to a fearch, and had refifted with force, . 
contrary to the Spamfif ^rui/lrtg orderi. If diofe cruiling 
orders direded that a neutral fliip which ibould refift a' 
fearch (hould be feited and coniifcated^ the queftion 
would then have been, wliether fuch orders were war- 
ranted by the law of nations ; for if they were, the re- 
liftance was a forfeitvveof neutrality, and a juft grouni 
of capture and confifcation. 

Thai the law of nations does give to every belligerent "But ir las dnct 
cmifcc ithe :right of.vifitatian and fearch, and that a re-' -^*^Vilal«^ 
fiftanee |o fiKh fearch amounts to a forfeiture of neutrality,' ^^*^^ » a bnacb 
feen)# to have been the opinion of the fame court ia the ' 
foUowipg ittore recent cafe. 

That waa the cafe of an inlurance on goods on boavi a court of ad- 
(he Di(patcb, ." At and from the -ifland of &. Thonm w ^J^asVflllp 
«< the Havannah ; the flnp and goods warranted Danifi ' ^^ <»rs»> ^' 

. 1 . ,. Clufe the matter 

« property. — in an action on this policy, to recover a ud ercw had 
toml lofs by capture, it appeared,-.That; the ihip an* {;;^*^];^f^|,^^*J 
goods inf^red were the property of Dant/b fiibjeiis t^ DriM-maiter 
dent at .the Dant/b iiland of Su Thomas, and that, when h)?o port by » 
the ihip failed on the voyage mfur^d, flie hsid m board .^•»/««»^«'!^ ^ 

^ - , cruiicr, for the 

all the ihip's papers ufually carried by Dam/b fliips; Hal j>urpofe of 
the (hip was captured by the Pelican^ an £figlt/b man of ^ brejciTof the** 
war, and condemned by a fentence of the Brifkbvicc' i>'»P*»i»<^»i«*«fy# 

1 • « A *^ . «• % A . and conclufivclir 

admiralty coim at St, Domwgo, which ftated, < That the provaii by the 

• faid neutral fliip Di/fatcb, with the cargo on board^rt'o7ad™i. 
« being Dani/b property, iiad been, under the law of na-» f''*? c©"*'*™"- 

- . . r « 1.1 -n. . ing her upon 

< tions and of war, and agreeably to exiftmg treaties^ that ground. 

* ftopped and detained by the captain of the Poiican^ and " 

f Garrtlt v. AV»r- 

•fcnt >|j/t/r,aT.R. 
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f 4ait .b]|r Utm «to 'the p^rt bf Mo/k StJ Nicholas, for tlicr 
« pujpofe of being legally examinedi uftder the command 

< of a xsaOnipmzaf ts pri^-itiafteryVwith two feamen: 

< That, on* the Aeai^ a^pV6aeh»of the faid ihip to that 

< port, the lifter anH erew of the Difpatchy Kad> in /£- 
.< re£i "violation and breach if their neutrality , as Dani(hy2rj>- 

* jeBSf.and contrary to the Idw of ftaiums, and the faith of 

* freatieSf viokntfy and fo'rcibljr, at a preconcerted fignal, 
^ feized and taken poflTef&oil of the faid (hip and cargo 
f from the faid prize-mafter atid feam^, and h;;d re- 

* tained pofleflioti thereof till again captured by a French 

* privateer; arid that flie was afterwards recaptured by 

* the Pelican.' The judge then, after dating his rea- 
fons at large, adjudges and decrees the (hips and cargo 
to be lawful pri^e, &c. — On the part of the plaintiff it . 
was contended, that the fentenice^ did not negative that 
the {hip andcaigo were originally neutral ; but only dated 
fa&s from which the court concluded that (he afterwards 

' forfeited her ' neutrality ; and that thcfe fads, when ex- 
amined, would not warrant that conclufion, Danijh (hips^ 
not being bound, by any treaties -w'ltHi Englandy to fub- 
mit to be fearched, much lefs to be violently taken pof* 
feilion of, and carried out of the co.urfe of theif -vojn^ge 
for that purpofe ; ;ind that, by the bw of natkiiis» aiusucnl 
(flip wa$ not bound to fubmit to be fear«b«d|;;^6eoidng- 
tQ the deciOon in. the- cafe q£. Sale^fcd vi yohnfin{i^J' 
But the court decided that the fc^tence wns^otadttiPre'en* 
dencethat the ihip had been guilty -of arbreach of^her iieu« - 
tjaUty, and ^ty therefore, tbepkinttf wasinptintitledto' 
recover. — ^Lord Kenyon faid,— " The cafe of SaUucci ▼. 



^ ^a) Siip. 301.— Another point 'was made by the plaintifTc 
counfcl, VIZ. that even tf fuch a right of fearch ^did cxift, 
the a6t of the captain and crew in refifling it would at moft 
amount to harratryj for which the underwriter would be li^ 
ble. But this was anfwered by (hewing thai there was no count 

xa the di^daration for a tofs by barratry. 

« * • "... 

' ^ . ■ ,f 
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tiiat the arbitrary ot*4tntnceb dF bta^ cotmtty otiglift.- not 
to conduUc the righu c^ tte AAjtas of Hiic^r; 'nand 
that courts of juftke '4Uglil b ^ro<;eeil on rjeat aduiotir^ 
ledged law of natidhsj and oh the csifting treaties be* 
tween the dift:rent ftattis: That cafe fayt*&at a Ihtp^ 
which is warranted netttnl, muft be fb conducted as not 
to forfeit her nehtraiitf • But was thi& (hip fe Goadift£^ed ? 
The fentence of die cotm pf sldiniralty, which we can- 
not revieW, has etpreisly ftated, << that the m^fter and 
^< crew oJF the ]>i/patck^ in direil viobtion and breach of 
" their heiitrality) as DaHi/h fubjeflsy and contirary to 
" the la\^ of nations and the faith of treaties, tiolently 
^ feized and took poflelBon^ &c." If we had confti* 
tutcd that court, pcthaps we mi^t have drawn a dif> 
ferent conclufion from the fa£t6 there dated : But ive 
are now conclmled by iliat fentence* There£a»re, witji^ 
but conbadifting the cafe of Baloucci v. Johnfonf I think 
khe defendant is intitled to our judgment. With r(5gard 
to the qucftion concerning the right of fearching neu- 
trals : Before the late armed neutrality, it. Was confidered 
in this country, and fo decided in many cafes, &at the 
right of fearcbing neutrals is part of the law of nations ; ax^d 
ittiras fujJiJdfcdtobefoundedin reafon." — ^Mr. Jufticciow-^. 
hifice fald,— *« The argument founded on the cafe of Sdtoucci 
y» Jd!mfh9k proceeds on a fuppdfition {hat a point was there 
decided^ which, in fa£l, was not decided : It was not Aerc 
determined that this court can review the fentence of a 
^ourt of adtfiiraky, a4judgiilg that a (hip had foifertedher 
ftcutrality {a) j for it was not there adjudged by the_ iourt 



(«) The potn^ there determiflM was, in fitbftance, thafttfft 
fhip was jiiftified in rtfifting a fearch, and that the fentcnee 
of the Spanj/b conrt of admiralty, bein^ founded on the p«tt1* 
Cttlar ordinances of that country, which made no part of the 
law of nations, was not conclufive to prove the legality of the 
capture.*^! f the fhip did in fafl forfeit her neutrality by the 
law of nations, the fentence was well founded ; and Its bein^ 
dated in the fentence that this refiftance was contrary to the 
Spam/i ordinattces does iot deftroy its vafidkyy if warranted ^jr 
tht aw of noitioto. 
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of admiralty diat the ihip had forfeited her nevtrality. 
But lookmg into the grounds of this fentehce, we cannot 
but fee that the fhip was condemned for having violated 
her neutrality, and afted contrary to the law of nations 
and the faith of treaties." 

As oppofite do£lrines have been advanced in thefe two 
cafes upon a very important qucftion of the law of na- 
tions, I thihk it will not be improper in this place to en- 
qairci whether, according to the praflice of paft times 
amongft the maritime ftates of Europ^f and the opinions 
of the perfons mofl eminent for their learning in that Taw, — 
Cruifersy legally commiffionedj have a right to vtjSt and fearch 
"neutral Jbips at fea ; and whether a reftflance to fucb fearch 
amounts to a forfeiture of neutrality. 

It may be proper here to prcmife that the law of na- 
tions does not confiil of the arbitrary ordinances of par- 
ticular ftates, diftated by intereft, and fiipportcd only hy 
force ; but of thofe principles and regulations founded in 
reafon and general convenience, by which the mutual in- 
' tereourfe between independent dates is every where con- 
du£ied ; and from which none can depart without of- 
fending againft civil fociety itfelf. What tlibfc principles 
' and regulations are, is to be collcfted from Jong efU- 
bUihed praAice amongft civilized ftates^ which hiftoi^ 
has^ tranfmitted to us, and le;v]^ned msn have neduced 10 
a fyftem. 

M* Huhner, in the year^ I7S9> publiflicd his .treadfe, 
^De lafaifte des batimehs neutres^ corapofed for the purpofe 
of juftifying the northern powers in fupplying the French 
' with naval ftores, without interruption from Great Bri^ 
tain. It is evidently a party produftion, more remark- 
able for its ingenuity, than for candour or. fair reafoning. 
It propofcs • to- prove, that free fbips tnaiefrte gemUf that 
the flag ewers the cargp% and therefore that tumtralfinps^ 
.euhwwUdged as fuchy cannot bt fei'zed at fea^ though they te 
laden with contrabtmd of war^ or nvith enemfs go^ds (a). 

Two or three authorities, however, will fufScc to re- 
move all doubt npon tliis queftion. 



I 



(a) Vid. £i(JM/ dela iaif. dcg batim, neut. paitr i»c*.8« i 3* 
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Chap. VIII. § S'} Neutral Pro^ertf. 30jr 

. In the Confolato del mare {a), one of the mod ancient Of the (hnftiMf 
toUc£lions of marine laws now. extant^ it is laid down 
fir/If that If enemy's goods be found oh board of neutral 
iliipS) they may be taken, the captor paying the freight^ 
and any other claim the captain of the neutral Ihi^ may 
have upon them ; fecondly^ that if, Aeutral goods be found 
on board of an enemy's fliip, the (hip may be taken and 
tiie goods reftored, the owner of them paying the freight. 

GrotiuSf who cites this paiiage, does not aiifbrd much ^^ ^nkgrjhth 
fatisfadbion on this quedion : Bynkerjboei^ howeTClr, was 
decidedly of opinion, that beUigerent cruizers were war- 
ranted by tlie law of nations in vifiting neutral Ihips, in 
order to examine their papers and jfeize enemy's property, 
if any Ihould be found on board : But he denies that the 
captor is bound to pay the freight or any oiher charge \i> 
the neutral captain, as laid do>vn in the t^onfolato dd 
mare {b). 

^ Vatteh 



(if) Ch, 273«— ^(^) After a reriew of the feveral treatiei 
between particular ftat^s upon thift fubjed, by which it is (lipu- 
iated ^zi/reeJtipsJbaU make free goods^ which Bynier/hoek faySj 
are only exceptions to the general law, he proceeds thus f-*^* Sed 
>quicqtiid (it, d; ipfa ratioiie magis, quam de pafiis, Uborandum 
eft.- fii atttem confMta, non fura, qui Tideam, «ur tion liceret 
capere res hoftiles, quamvis in navi arnica rrpertasy id enim 
qkpio» quod hoftium eft, quod^ue jure bdli tiAoH cedit. SiA 
ajas, mc non re^l oCcUpare ret hofliles in navt arnica, nifi priai 
occupem navim amicam, atque ita vim faciam rei amici, nt de- 
prehendam rem hodis, idqac non magis licere quam hoftet nof^ 
troa aggredi in amici portu, Tel deprxdari tn territorio amici, 
velim animadvertas eatenus titiquc licitum efie amicam nateni 
fiftere, ut non ex faflaci forte a^lufhri, fed ex-ipfts inftmmentis, 
in navl repcrtii, eonftet^ narem amicam* efie. St id cdnftet, dl* 
jafkittam, fi hoflUem efie conftiteret, occupabo. Qnod fi iictaf^ M 
onmi jure lieet, ec pefpetoo obfcrvatur, licebit quoque inftniiiiea- 
ta, quse ad mercet pertinent, excuterr, et inde difcere, an quie 
bolllam bona tn nave lateant, et fi lateant, qutdni ea jure belli 
occupem.—- De eo fane non dub! tan t leges mantimai in Con/ulafu 
' maris; fecundum hat enim navts amica dimittitur, res hoftilet 
in portum viAoris product ae publicantur. Sed nirfus rationeih 
non habet, qnod ibt additurj c r pp o it er e vtftorem tnagiftro navia 
amice folvere merccdet five veAurc pretia, quia hxc non de* 

X z ,1 bentur 
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Oifatt,ti, Fattd, ii Frittcb author of die fiift eminence, m»i- 

. . tains, pjr irrafragapie atguthcnts, not ohty the right ^of 

vilitatibn and fearch, but alfo that a iieutral (hip idiidi 

Ifiould'refiil fuchvifitatk>n and fearch> may Ibr that dii^' 

• *■ '■' • • - ■» ..*«).-{ » - * 

aiotie, he\fei2ed and condemned as lawful prize (a), '*" 

rr#«i onUfian- X^ ^ Frfncff fccm to harc beqn always gp^imi'hy 

tfieir own laws upon thb (tibje£t» without much Kgard 
to that which mieht be deemed the law of nations i and' 
k is curious to opfertre how their regulations havie fluc- 
tuated, from time to time, under the influence of an tti- 
terefted policy* 

According'ta the ahricht jfaws of jRwwv a neutral 
(hip was always confifc^ed which was taleii ^di ene- 
my ^s goodf oh board; but widi en exception ii; favoor 
of the ffaw TinuM (^). 

By the ordinajKcof 154J) Jnt. 42> andthat of ^^84, art. 
69) every neutral flfiip) in whieh fiiould be f<nlnd ^y cne-^ 
my 'g goodsy and aU goods found in an enemy's Ihip^tiMugh* 
belonging to aui allfi wttt declared good pAxe:(f)» : t 

But the rigour of the(e regulations wa» mitigafied by: 
a declaration of Febrmry 16501 which -dmfbs • that flie 
goods of the friends and allies of flieiuii^ eaqptusedlif; 
hisfubjefts, (hould be reftored* - r r*'.- - r^ 

^ - • 

.'• ''•"7 »'-.''* "'■'♦ 

Wntur mfi pecdudis mercibus ad locum defiiontuiK^ :;6i. xn£^ 
ris, per magillrum non (letifle goo mimu «q ;|ier4u]^«|i^ f !!^9% 
dicis > fed magifter^ fuo periculoy merccs t^ol^cs nan fu^ inj-. 
pofult^ gnaruSy eas capi, et ilc in portum capientis pcrduci 
pofie. Nihil igitar babcbit'qucrelarum, u lola navts dcmittatur, 
nifi inter cum et vl^rem cottvcneut, ut ;i^fo cnerees heAiks 
deferat ad locum deftinatum, tranila(a fie in Tid^orcm caii(k 
locationis condudlonis. Qtizft^ jur. pub. lib. i« c. I4.: — 
{a) Vid. Vattdf dtoit dcs gens, li v. 3, c. 7j irt. 113, 114. 
— (^) Vtd. Bynl, quad. jur. puh. lib. i, e. ia.— (c) Vid. 
Emerig.u i, p. 450.— ^«^«^r </« lafajfie dfs haiim, netU, part. 
If c. 4, § 7, after animadverting upon the fevcrity of ibe 
Romans^ towards perfoni carrying on trade witb their enemies, 
proceeds thus i-«^>Le8 fentimens et la conduite de la Frant^i 

* out ^t^) dans' les liecles precedens, bien plus ^uitablcs a ce 

* fujet* Son gouvcmement u'a jamais prctendu t^oubler la 04« 
^ . * vigatioA 



.w<;r.„,', -■ ■•m-iAi- ^■^^'■' ^* 




Chip. Vin.S 5.3 Neut^atPnperty. . 

, TBe famous ordinance of tW.m.anpe,pf.,to,?i.Xf)>, .Wt 
itored tKe ancieni feverity, and decjatea ^ that m Vfyxoi. 
laden' with ep^'my's oDodsy and all.eppdsi either. oVtl^. 
lung's fubjectis pr oT his allicsi: .which (hpuld.he, fq)ui4.. 
in enemies' (hipsi ihould be good prize* ^ ^ . , . . % 

Ahd> by ah order ox conncilj dated iii OSiober i6q2^ 
it IS conunanded, that the.abgve article of the oidinancc 
of 168 It Ihould be expected according to. its tenor and 
form> without any diiliuilioQ^ edification or reftric-*;- 
tion^ unlefs authorized by the kmg's particular order. .. ; 

By a regulation of. J^«^, 1 794^ at was likewife ordered^, 
{hat if any enemy's goods ihould be found in any neutral 
ihip, the ihip and all her cargo ihould be good prize* 

This rigour was again foftened by a regulation of Or* 
tcier X744> which direfis that enem/s goods found on 
board of neutral ibips, ihould be good prize ; but that 
the (hips dietnfelves ihould he releafed; and we ihall 
prefently fee them carrying this mild principle ftill 
farther^ 

Sevesal northern xiadonsj defirousr of carrying on an Nortiieni coa. 
wreitvatnied commerce widi aU belHgmnt powers, and oC ^^'^' 
aToiding Ae inconvenience t»f having; their rtScU Hoipptd, 
and fearcbed at fea, have, in nnny iniUnces, introduced, 
by their particular treaties, a^new principle, namely, 
ihsLtJrefJhip maiifref gfiodf .« But this was nothiilg more 
.^an controidiilg^iii particular cafes j the general principles 
of the law o9F nations, by fpecial compads which were 
binding only upon thofe who were parties to them. 

Butj as a general rule, Grcaf Britain has always de- 

» • • • , • 

'1* ' ^^-A^^-^.^'^^^^.!^ . ■-- 1. 

• « J »■ 1. •'..'■...;' • • 

* vIgatioQ et le commerce ordinaire des ^tats neutres avec fes en«r 
^'neinis., Ou h*a'qu'k Voir la'deiTus Ic 42 me. chapxtre de foa 
' ordomtiince d^l'ann^e i54^,confijrhi^parceIlederann6e 15(4^ 
*'ct l'dn''tro\]Tdr£'qtie"cer r^kniens font bien conformes aux 
' larrtt^ dvr cc>de unlii^rftr des fociMs fouTcraines fur cette ma* 
< ti^r^ ^'— Let this-extra£l fnfficc at once as a fpecimen of M. 
Hu^nn^t candour and veracity, and as a proof of the new 
with which his tr^tifc was compo(€d.-*(aj Tit. des prifcs^ 

i^ *5 «8 .^. iLnicd 
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lited , this new ioStnutt and. infifted on the ancient 
IHriiicipk* During the American wtlt^ in which Great 
]^fx^aii> ftood aJpne agatUift france^ Spaln^ Holland^ and, 
1^ own revolted CQlonieSf Rujj^a^ Sf/uedtn, Denfoark^ and 
other inferior ftateSf formed a leagye mutually to fupport 
each other in repelling the right claimed, by the Englijb^ 
«nd in fupporting what the French^ fince their revolution,^ 
have called the modern law tf nations. 

The cmprefs of Rujia who put herfelf at the head 
of this afibciation^ caufed a declaration, dated the 28th 
of February l78o> to be delivered to the miniftcr of each 
of the belligerent powers, to this effed : — " That neu- 
ttiJ {hips ought to be at liberty to navigate freely from 
port to port,^ and upon the coafts of the nations at war ; 
That the goods and effeAs of the fubjeds of the belli- 
gerent powers {hould be free, with the exception of con^ 
tiraband goods : That no goods ihould be ccxifidered a& 
contraband but fuch as were fpecified in the roth and 
nth articles of the treaty of commerce, between Rujfia> 
and Great Britain^ dated the 20th of Jtme 1766: That 
to afcertain what fhould be deemed a blockaded poit^ 
it was determined, that none fliould be admitted to come 
within that defcription, but fuch only where, by veafon 
of the near approach of the fhip«^ employed 'in .tibe at- 
tack, there was ah apparent danger that they wouU be 
able to enter it : And finally, that tlkcfe priooiples ifaoisUl 
ferve as a bafis for all proceedings an^ judgmenj^ .up<Hi 
the legality of prizes.*' 

The cmprefs ordered her fleets to arm m fupport of 
this new do£brinc, and Swedett and Denmark followed 
her example. Tl^us was formed wliat^ was called the 
armed neutrality of the Nprth. It was a blow aimed at 
once at the ancient pfiaritime jurifprudence of Europe^ 
and the naval fuperiority of Gre^ Britain^ which France^ 
either forefeeing or feeing privy to, anticipated ty a de- • 
claration dated the a(5th of Jufy 1 7781 in whidi it was 
ordered,-.-^^ That no neutral (hips fiiould be ftopped or ' 
brought into the ports of France^ though they ihould be 
(^omii^ fromi or going into, the ports of the cntmj^' 
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except fiicH as ffibuld be bringing fikcdoftts td pnces 
blockaded) inveftcdj orbefiegci : That as toWutvai (hi^ 
which fliould be laden wTth contraband good? deftined f8r 
the enemy, they might be (lopped and-^e goods feized 
and confifcatcd ; but that the fliips themfelves, and tlst 
reft of their cargoes {hould be relrafed^ unlefs the con- 
traband g(k>d$ fhould amount to three -fourths in valui 
of the cargo; in which cafe the'fiiip and tlic whole 
cargo fliould be confifcated ; the king referving to him- 
felf the power of revoking this liberty, if the enemy, 
within fix months, fliould not make a fimilar conceflion/* 

But though Great Britain never made any conceflion of 
a fimilar kind, yet the French did not revoke theirs, ex- 
cept with refpeft to the Dutch^ whojm they were then . 
endeavouring to force into the war. 

The fuccefs which unfortunately attended this armed : 
neutrality has, in the prefent war (a), given birth to a fimL^ . 
lar attempt in the fafnc quarter. But the vigour and abi- - 
lity by which the view« of this new confederacy have' : 
been fruftrated, refledl equal honour on thofe who, at • 
that time, diredcd the councils of this kingdom, and . 
on the gallant perfons who executed their orders. Their 
fpsrited iexertions^ ' happily for this country, have not 
only vindicated Uie> ancient fyftem, but have taught thofe 
wHo^wouId fubvert it, that the attempt can never again 
\t ' made; with 'impanity, fo long as ^e retains < 
her navnl lhengt}ti= I^ittle, indeed, would diat ftrength 
avail, were flie again tamely to yield up this important 
pointj . • 

' Should the- k^ft' 'doubt remain in any impartial mind 
as to the admtffihiiity of the principle which this coun- 
txf contends fori it ihiift vanifli upon the perufal of the 
folfowing judgihentdeliVeted in our Court of Admiralty 
by "a learned perfon, whofe virtues and talents cannot 
fail to excite the veneration and applaufe of all Europe. 

TTiat judgment was' delive«d in the cafe of the fliip Judgment of ri>e 
Maria (i)f one of fevcral SweJi/H veflcls, failing under rrCin the cai 

. ' '' ' ' of the (hip 

- ~ 7 ' ♦ - — Manu» 

# . (<i)>Thi8 vras written in Augujl 1 8oi .— (^) Doftor Robinfon's 
reports of admiralty cafes, vol. i • 
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9^^m^Tily for rc&i|^.vUimba,axii fi^^ 
iV^% after ftfttiog- atn4 ^xmincnting^ upw tfcp f^c£ 
tlBAcafe iv;lw^itif <u)t Tieo^rj^bprr to <k^> {Mrop^eciit 
.tl^M^ :«-r^< Tbb .bc^iJBg the-aAjoil %:i,tt of the 6i£i9» it is pnW 
per for me to Qx^mme to. lyjuc i^fideratbiw^ 0ey >ate 
juftlf fabjc£^y according to d|e lair ^ iiatiaitBi ^fist; 
wiiich purpoie I (haU ftate a few |nincipIesof tfiabfjpftein 
Thecruifcri of of Ittw wiiich f take tobc iiwontfcwneiftiBte.-^ift. 92b/ /Ar 
*a^c have a W^^ ^f ^[/^^S ond J^oTchtn^ mcrchatU-fiips 4ipon thi higlf' 
Sl^cV^aU m\*^^ /^^* wAo^^/^r fe tiejbips, whatever bt fie €argoefy ^Ufiuk^ 
•0 the bijiCfesis. >fw ^r //&r dffiinatkns, is an inconUftibU right of the Ufuh 
fulfy cwmiffloned cruiferi of a belligerent natkn, T faj^ 
be the {hips, the cargoes, and the deftinations what they 
may j becaufe, till they ate vifitcd and fearched, it doe8 
pot appear whjit the lhips> or the cargoes^ or the dcAU 
naubxis are ; and it is for the purpofe of afcertaining the{e 
points, th^t this right of vifitation and fearch exifts. Tlu$ 
fight (s fo clear in principle, ^hat no man can deny it 
who admits the legality of maritime capture; becaufe, 
if you are not at liberty to afcertain, bj fuflScient enquiry^ 
>vhether theirc be property *that can legally be capturec^ 
it is impoffiblc to capture. Even thofc who conteind for 
the inadmiflible rule that Jreejbifs make free jgoodi^ mui( 
admit the exercife of this right, at Icaft for the purpofe 
of afcertaining whether the (hips be free fiiipsor'not." The 
right is eq\xal^ clear in prafticc ; fchr the pfa£fic5 V uhh- 
form and univcrfal upon the fubjeft. " The many-* J5«ar(?- 
pean treaties w:hich refer to tliis right, refer t"<3 ita^s prei 
ixifting, and merely regulate the exercift 'orh.' All 
writers upon the law of nations uflanimoufly acknowledge 
it,. Without the exception of Hubiter li^mfelfi the great 
chainpiori of neutral* privileges. In fliott, no nian in- 
^Cvkaft degree conycvfaut with fubjefts of -diis kind hak 
^vct, tliat I know of, breathed a doubt tipoii' it» 'Tlie 
*ight niuic unqueftionably be e^ercifed wl^ as Kttle df 
perfcnal Karfhnefs and of vexation in the niptb a& pdffi^ 
ble.;..but ibften it.as.jnudi as you can, it is ftiU -a right 
pf force, though ^of lawful force,-^fomcthing. in the 
paturc of ici'vU procefa,, where foKe is employed^ but v^ 
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j^^a. lAU ifGHiceitii t liit. «heitt acr fitfoi itf iifcA;^^ ir ifiiy tiif 

^Ukedi. TlleioiiiyiGafeiHirfaarek c^ be fe^ m^ ^Mtt^s cff 

flw niiiNirei't^: iiiM tko^ftifc <i yfwc wd confliQ:- between . 

f%ROHC«»tiot>te$^ ifflwo QUO {Mrty luaa pdrfedt rightrto^at^ 

ta^by'lnpqe, ^d(^' (rt&er jlav^an e^[uaUypeffid£E^ right 

to. lepid: \tj icxa^ ft^ in the idaiivc fitiMtiott of two 

.pomnbiosfiit geace wit& eac|^- othqT) no fiich ooafliding' ' 

rights, can .p«i^l(ll]^ coad^, — adiy* That tb& ^utbmty 1^0 ne mrai (o»^ 

j^ tbi fifforagn ofi tifti pattrai mntry being inmfrfid ^^f b^mcV»» 

iff atifL manner rfntBrefirctycamntUgalbf va^ tie^rigiu ©r/o'cc, tode* 

efa JkvfiUy commyfimd bd&g^ I ivj ligalfy^ ofihisrighu 

b^wfe what, may: be given^ or be^ fit* to be ffrea^ 

in the a^ioiftratioii of ^3 fpecie^* of- lawj to ooafi4er» 

ationsiof pQinity> or of national policy, are views of the 

matter, which, fitting in this. court, I have no nght to 

entertain. All that I is^flert is^ thaf legally it cannot be- 

piaintained, th^t if ^ a $wedi/b cpmmi(^oned ^ruiiipr, duF» 

ing the.wars of. his own country^ has a rigbtf .by the law 

of nations to vifit and examine neotral (hips, . the king of^ 

jSnglandy being, neutral to Sweden^ is authorized by that 

law to obftruft the exercifc of that right with rcfpcft ta 

incrchant (hips of his country, I. add this, that I can- 

pot buj think that if he. be obftru(Jicd by force, it would 

very ratich rcfemble, (with all due reverence be it fpokcn), 

ah oppofition of illegal violencp to legal right. Two fo- 

vereigi)§ may unqueftionably agree, V if they think' 6 1^ as 

in .iome. iate jnftances they have agreed (a)^ by.fpecial 

covenant) that the prefence of one of their armed (liips» 

fijong with their pierchant-fliips, fhall be mutually unr 

fle^rflood to imply that nothing is to be found in th^t con- 

yoy of.merchanthihipSft.inconilftent with aiaity or neu* 

^alitys and if they consent to accept this pledge » no 

third party ha^ a right ta quarrel with it^ any more than 

with any other pledge which they may agree mutually to . 

accept^ ^ut fw^e^ n;^ (pvereign can legally compel the 

' ' * " • ~ * 

• _ . ... 

\a)' It 18 made an article of the treaty hclwttnJmeriea and 
B^dndi, an. 'I7S91 ait^ xo^ Manimh trestid9,.Td. 2, p. 251 . 

accept* 
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zcctpfSLTidc of fuch m fedutty hj mere force. Tbe only 
fecurity known to the hiw of nalions up6n this fubjeft, 
' iodepetident of all ipeciti covenant, b the right of per- 
fonai vifitation and fearch, to be exercifed by thofe who 
have an intereft in making it. I am not ignorant that, 
amongft the loofe dodrines which modem fancy, under 
the various denominations of pfailofophy and f^ilanthro- 
py, and I know not what, . have thrown upon the 
world, it has been widiin thefe few years advanced, or 
rather in/inuated, that it might poffibly be well if fuch a 
fecurity were accepted. Upon rfuch unauthorifed fpecu- 
lation6,'it is not necefTary for me to defcant; The law 
pradice of nations, (I include particularly the prac- 
tice of Sweden when it happens to be belligerent), give 
them no fort of countenance ; and until the law and' 
pra£iice are new modelled in fuch a %tmy as may fur- 
render the known and ancient rights of fome nations 
to the prcfcnt convenience of other nations, (which na- 
tions may perhaps remember to forget' them, when they 
happen to be themfelves belligerent), no reverence is 
due to them ; they arc the elements" of that (yftcm*which^ 
if it be cdnfiftent, has for its real purpofc an entire abo- 
lition of capture in war; — that is, in other wdrds, to 
change the nature of hoftility, as it has exifted among hian- 
kind, and to introduce a ftate of things not yet feen in 
the world, that of a military war and a commercial 
peace. If it 'were fit diat fuch a ftate (hould be intro- 
duced, it is at Ifcaft heceflarv that it fhould be intro- 
duced in an avowed and intelligible manner, and not iri 
a way which, profcfling gravely to adhere to that fyftem 
which has for centuries prevailed amongft civilized ftates, 
and urging at the feme time a pretenfion utterly ihcon-» 
fiftent with all known principles, delivers over the whole 
matter at once to eternal controverfy andconfli£(, at the- 
expence of the hazard of the harmony of ftates, and of 
The penalty of the livcs and fafeties of innocent individuals — 3dly. That 
f*!llch bthc^con- the penalty for^ the violent coeitravention of this right is the 
fi fcation of the t&nfifcetim of ti§ pf^tpertv/o fvithbeUfivm vifitation and (earths 

pioperty wiib- •'•'. ^ % % . -/ t t e vr » e 

^wfromiearch. Bor the proof of this I need only refer to Vatteli one. of 

^e moft cofx^C^i apd certainly not the k?i(l indulgent of 

moderu 
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modem profefibrs of public hv* Ijic cxpt^Sks hittfel( 
thus {a) : >< On tu peut tmfechfr U tranfport.sdis tfftfls dt 
^* contrebande^ Ji Fm ne vifiUfa^ /«f vajffeuux neutres que Am| 
*^ nncontre en mer. On efl done en dr^t deles vifiier* ^ueU 
^* ques nations pmJfanUs cnt refijfe en differ fm Uwis defefiu^, 
<< nuttre h cette vjfiie i^^^jourd^itd un vaiffeau nesare^ qui fv* 
^^fuferoit dej9i^frir la vifite^ fe feruit cofidanmer far celafeulf 
^^ amtme etant de bonrie prife.*^ ^tfft// is^hcrc to be coirinkred, 
not as a lawyer merely delivering an opinion^ but as a 
witnefs averting the fa£^, — ^riie fa£t that fuch is the «x-» 
ifling pra£tice of modern Europe* And to be fure the 
only marvel in the cafe is^ that he (houJd mention it as a 
law merely modem, when it is remembered that it is a', 
principle, nxA only of the civil law, on which great pact 
of the law of nations is founded,' but &£ die priva^ 
jurifpmdence of moil countries in .£</r0/^,— that a contu- 
xnacious refufal to fubmit toiair inquiry infers all the penal- 
ties of convifted guilt. , Conformably to this principle we 
find in the celebrated French prdinance of 168 1, now in 
force {b)y " That every vejfeljball he good prize in cafe ofre/ift^ 
ariceattd^ombatf^* and Valin, in his fmaller commentary (r), 
f^ys exprefsly^ that although the expreflion is in the conr, 
j^nftive, yet that the reftftance atone is fufficient {d). Hf 
refers to the ^amjb ordinance of 1718, evidently co- 
pied from it, in which it is exprefled in. the disjun£live,-^ 
•* in cafe of refiftance or combat." And recent inftan^cs 
are at han4 and within view, in which it appears that 
Spain continues to a£i upon this principle (^). The firft 
tifne in which it occurs to my notice, on the inquiries I 
have been able to make in the inftitutes of our own 
cpuntry, refpeding masters of this nature, exceptiag what 
occurs in the black book of the admiralty (/), is the or^ 

{a) Vi4.. iiv. 3, c. 7, fcft. 1 14- — {h) Art-ia!— (r) p. 6i, 
7— (i/) Ifi fome of the treaties of France this article is expretsty 
jnfcrtcd in the di!»jun£livc. Vid. Tr. between France and Ham" 
iurgh, an. 1 769.-— (r) They a£led upbn thfs principle in the oafe 
of the (hip Tbeiis; which was the fui^^k.of the above eafe of &i/« 
hueci V. John/on ; the cafe, pQ'iiap«| t^ wlucli ^hf ^arjoed judge 
8UHded,H/)B.78f8f ......,;' . 
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iMh d cbiiifcH' of x^T^ (iry, "yfiiiili di to, " Tl&t when 

a 'Alii, tAt^ wMd'iiy Ac rbfaf liavy or otKdr ihijJ coiii- 
ripflloiiatea; Ifi'air fighj:' df iftjii&.rcflftajiee;, die laid fiiip 
aha* goods (half be adjiifd^ed* lawful' prize."— A fimilar 
artid^ <kfcurs in. the procjimation of 1672. I am aware 
tnat in tKofc orders and prbclahiatioRs are to be found fome 
ahicles not ycry confident with t!ic law of nations, as 

'S\ , irnderrtoQd now, or indeed at that timci for .tliey arc ex- 

' prcfsljr c^erffiircdby Lorf* Cfahndon{h\, But tlie article 

Trefet to i^ riot of'tKofiThe reprehends*; and it is ot- 

^ ^fd-vkbltf that Sir P:^trt Vlhjtmhny then" the King's advo- 
ci'tfc g^nCT^Ti^Vho* reported upon' the articles* in 1673, 
afldex'prtSfes a disapprobation of fdrhe of them as harfh 
and hovel, does not' ihark this article with iany bbferva- 
tibn oF cerifure. I' am therefore warranted in faying, 
tfiat It' was the rulcj and the undisputed "rule,, of the Bfitlfh 
admiralty. Twill not fay that that rule ipay not have 
been broken in upon in fome ihftance$ by cohfiderations 
of comity or of policy, by which it'may be fit that the 
adminiftration 6r this fpecies of law' fto'uld be tempered 
ill the hands of'th'ofe tribunals which hate a right to. 
entertain aiid apply them*; for nb liiari'canld^ny' that 
a'ftatc'may rcced6 from its e^^i'^mc rightS;, and that* its 
fupfen^e councils arc authorized ' to dctetmfae' ijXi what, 
cafes it may- be fit to do fo, the particular captor haying 
in no cafe any other right ^nd ptle than what.thifi. ftatc- 
itfelf would' poilefs under tKe lame fa(^« ot capiwei, 
But I (bmd "with confidence upiJri ajf fair principles of 
reafon, — upon the diftin£l authority of Vattel, upon the' 
hiflitiitfes of other great mari&tte c6untries, aS' well a^^ 
tBbfe of otiJr own couhtry, — when I vjenttire. to lay 1%' 
d&Vn, that by-thfe law of nations,* as noWuncK^ftood, a' 
deliberate and contiaued refiftanoG tafearch, on the pajrt • 
of a neutral vefiel to ^ lawful* cruiferj is followed by the . 
Vigdl confequence of confiicatibh.'^ 



f • < ■ * % * 



(») ' Art: ur, fWJ TiwiMf'j' ftijter pipers^ T0L7, p; 4t4.— 
(i») Lord C/tfrMiA«ft life/ p^ 241. . 
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Having fully jcpn(ida;ed the cafe« of the fc^^xjffft^ ^.^ 
nciitfalityjbiy^ 9 jefiftance to yifitatVui jai4 f^pilij ?j^ f^ * 
jprowd, 

Sfcifftdljy to ibdv^y In ^I)^ C?^<s a &ip niay forfeit h<^'* 
neutt^lity^ lyfiiXng !Uifiotaffcp& docununti i pt hy au^^u^ ' 
in contravention of pprtic^lar irepties /fMtdc milh a^hfii qf 
the belligerent powers. 

The meaning oJF the warranty is, that the Ihipxjrgqg^t Thf meaning •f 
Infarcd fliall not oijy be thtfrtfmrty oi neutral perfc^ss, but Jh^'^hiTSI " 
alfo that they ihall be ncjutral '^0 t^furpofi ofjeiffg^^^tf£i4^ ' ^^\ ^ "*"I^*l 
The ihip muft therefore be navigate^ according ,to4>^ 1^ tKimgfnteati 
of nations^ and Qie muft alfp be f^miQied jffrith |1) t^ 
dotwncnts and p^per^ )v.b*ch a^c Jibe evideQces of he;r 
neutrality> and .of hpr obfenrance of the reg^ul^tioQS ^ 
particular treaties to which Aie is bound to coafprni* 

It may not be improper jicfc to enumerate the vanq])ft Docum«itt«- 
documents and pt)p,^s^ woft oi y^hiph arc expf?£l:ed tp be ^^ i^pj' *^**^ 
found qn boar.d of ^vcry.nttt|Tai <hip (a). 

' !• TtiE pis$PORT. Thi^ is a permlfHon from the FaOport. 
neutral ftate to the captain ormafterof the ihip to pcoceql i 
on the voyage propofed, and ufually contains his name and \ 
refidciacc, the name> defprmtion, ai^d deftination of the 
fhip," s^ith fuch other ihattcrs as the ptafticc at the pi^jje 
requiresl This documient is indifpcnfably necdjary iov' 
the fafety of every neutral ihyp* Hubner (b) fays th|C ' 
this is the only pajper d\at is rigproufly infifted upon l^y ' 
the Barbkr^ cotfairs, by the produftion of which aloftc 
their friends arc prp^tc&ed ftom infidt. 

2. The %%h LETTER, or si^ brief, which Q^eciCes ^ &a-iettcr. 
the nature and quantity pf t;he cargo, the place fro|h ' 
whence it comes and its dejGtination. This pamper is not 
fo neccflary as the paflportj becaufe tliat in moft parti- * 
. culars fvpplies its place. 

3. The proofs OJ? PWJfERTY, which ought to ik^;^ Pnoft of pro- 

that the fhip really belongs to the fubjeflts of a ncutrat^P^'y- 
ftatc. If fhc appear to either b.cB%ci^^it to have been*- 
built in the enemy's country, ^9?f. V? g?**?^!!! ^^9^^'^^ _ 
that (he was purchafed by the neutral before, or cap^ 
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tared and leg&Ily condemned fince, the declaration of 

*war; and iti the latteit cafe, the hill of faiiy properly au- 

thentbated) ought to be produced. -^Even Hubncr (^)^ad- 

'ttiita :hat thefe proofs are fo efTential to every neutral 

>eflcl, for the prevention of fradds, that thofc which 

. fail wkhout them will have no reafon to complain if they 

arc interrupted in their voyages, and their neutrality even 

*u . . - difputed. 

MuAct RolL 4. The MCfSTER ROLL, which the French call Rde 

J^equi^aggy contains the names, ages, quality, place, 
of rdidenc^, and above all, the place of births of every 
perfon of the (hip's company. — ^This document is of 
great ufe in afcertaining a (hip's neutrality. It muft na* 
turally excite a violent fufpicion if the majority of the 
. crew be fimnd to confift of foreigners, dill more if they 
be natives of the enemy's country. 
6KartprF»rtf. 5. The CHARTER PARTY. This Inftrument ferves to 

" ' ^ ■ authenticate many of the fafis on wWch the proof of 
the (hip's neutrality muft reft, and is therefore extremely 
necefTary. 
Bill oF lading. 6. The BILL OF LADING, by whIch the captain ac- 
knowledges the receipt of the goods fpecified therein, 
and promifes to deliver them to the confignee or Kis or- 
der. Of this there arc ufually feveral duplicates; of 
which, one is delivered to the captain, one kept by the 
fliipper of the goods, and one tranfmitted to the cohlig- 
ncc. This inftrument, being only the evidence of apri- 
yate tranfadion between the owner of the goods and the 
captam, does not carry with it the &me degree of au- 
thenticity as the charter-party. * 
Ihvokef. 7- The invoices, which contain the particulars and 
prices of each parcel of goods, with the amount of 
' the freight, duties and other charges thereon, which are 
ufually tranfmitted from the (hippers to their faflors or 
cpn(ignees* Thefe invoices prove by whom the godda 
were {hipped, and to whom configned. They carry with 
them, however, but little authenticity, being - eafily &« 
brica^d where fraud is intended* 
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8. Thb LOG JBOOK^ ox flup*s journal> ^kh contains Log-b#ok* 
an accurate account of Ac fhipV €OUrfc^ with a feort - 
hiftory of every occurrence during, die voyage. If thk 

be faithfully kept, it will throw. great light on the ques- 
tion of neutrality. If it be in any refpeft fabricatedi 
this may in general be eafily dete£lcd. 

9. The BILL OF HEALTH, which is a certificate pro- Bill of J^calih. 
perly authenticated, that the (hip comes from a place 

where no contagious diftempcr prevails, and that none 
of the crew, at the time of her departure, were in- 
fefled with any fuch diftemper. This bill of health is 
generally found on board of fl>ips coming from the Le^ 
vant : or from the coaft of Barbary^ where the plague fo 
frequently prevails. 

Upon the fubjeft of the fliip's documents, it is to be f„"^^ ^l^^^^l ^^ 
obferved that, though by the law of nations the want of P=>p«f* »• <>"•/ 
fome of thele papers may be taken as Itrong prefumptive dcncc aga^ft a.- 
gvUence, yet the want of none of them amounts to conclu^ {||'P'* "*"*™" 
Jive evidence, againft a fhip^s neutrality. 

It has already been faid, that a (hip warranted neutral, ^ ^'P ^*'- 

n y. If /•/•»• <-.fn n "otcd neutral 

mult DC neutral to the purpofe of being protected ; ihc mull muft be navi- 
therefore be navigated, not only according to the law of ^^^ according 
nations, but alfo in conformity to the particular treaties which (he it 

* bound 

fubfiftiflg between the country to which flie belongs and 
the belligerent ftatcs. A fhip warranted neutral miift 
therefore, in order to fulfil the warranty, not only belong 
to the'fubje£ls of fome neutral ftate> but alfo have all 
the xequifitea to entitle her to the privileges and immuni- 
ties of (hips belonging to that date. The following cafe 
will fhew that the want of any of thefe, for any part of 
the voyage wjured, though it only fubje£ls the fliip tofearch 
and detention y will difcharge the infurer. 

An infurance was made on tht (hip Atlanticf <^ At and ^ *>P JnturcA 
" from London to Guernfey, from thence to the coaft of and from thcnct 
« Africa^ during her ftay and trade there, and at and wa^amcli^Aif 
*< from thence to her port or ports of -difcharge in all" or '^"z"' property, 
*\ *^y ^^ *^ Britijh Weft India ijlands and America. The B. without the 
« ihip and goods onboard ^zxrucDttdi American property.*' gy&eay'btl 
—In an a£iion on this policy to recover a total lofs by *"'•*" Trana 
capture, it appeared, '^TYi^xibfi Atfanticyr^^ux American ""Jit B^clc^xi^. 
: - , 9 fliip, 



cureti«cii t , iUji^ tbe prqpcnjr of die plaintiff, a sadiRtf aond cid^en 
Sftlm/d^alp* 4Df fbcUmiud StsU/, and that the goods on boaxd were 
y?'«*^y***^ jlmmcan property; That, ky the treaty of 1778, bc- 
^airafe to C:— t»nec;n Frame tad the United States^ it was ^reed, < That 

J^l^hT • A« fc»P» ««^ ▼^^fly^ belonging to the (Onsets of cither 
tbti loft ; tboufh c ^y^ fhould b^ futi^ifhcd witibi fea letters or paflbortSy* 
:LtX^:L « in a form prefcribed, expreffing the name, pmpcrty, 
pivper piffport c ^^ ^^^ ^£ ^ j^p j„jj jjjg nj^^^ and phcc of haln* 

wai on boardi * ' * 

flndrtiough the < tation of the mafter $ and that, if the (hips of the fub* 
Stve*»Il!^r * jca« of either ally (hould be m^t with at fea by the 

conderaoed by « fljjpg ^^f ^jjy ^f ^ oAcrj fuch fclDS of War, for thc 
tht FrencM t$ * r it • r 

ptite; bccnufe < avoiding of any diforder, mould remam out of cannon 
^,^'^n7c{^l * *ot, and might fend their boats, on boafd the ftentral 
fites fo in»iric c merchant fliip, to the number of two or diretf men only,- 
viioges of an < to whom the mailer of ,fuch ftiip (hould exhibit his 
u4m encr,n fli ip. , paflporti And that fuch fliip, on fhewing fuch paflport, 
fiirk V. tarker^ < fliould be at Hbcrty to purfue hei^ voyage, fo as it {hould 
s. c. i/>. rV ' i^ot be lawful to moleft, fearch, or give di^fctoher^ 
*'5' « or force her to quit her intended courfe ;' — That when 

the (hip failed from London for puernjey, this country 
wa$ at war with France ; but (he had not then on board 
any paiTport, made out according to the form p»e(cribed 
by the treaty \ but that when (he failed firom Guemjeji 
and until her capture (he had fuch paflport on boards 
which was exhibited to the captain of the pkivateer at tlie 
time of her capture.*' — The only queilion was, whe&er 
the warranty, that thejbip and goods ^Xfere American fro^, 
ferty, had been complied widi.^«-The cotart were 
clearly of opinion that it was not complied with ; and: 
therefore, that the plaintiff was- not entitled to recorer.— 
X<ord Kenyan (aid, ^' On the trial, I gave my opinio 
ftrongly in favour pf tlie dejfendant, and I have no re- 
(u£lance in frying that I continue of the fame opinion.' 
beno^inlTj!^-^ Nothing can be clearer than tliis, that if a (hip infurc* 
per condirion for ^q not fea-worthv, or iu a proper condition for (ailo;i& 

falKng, during . *f , \. v , 7^ 

6n\y a part «/ durtftg any fart of the voyage^ not;hing that happens attcnr- 
!hinr^hTh"p- wards can better her original fitualion. By the treaty 
pcni afterwards I>etwe6n France and Americoy it is agreed that ^ fkix^ 

can better her i*-,!* . i«*f.i-i<.« 

otifinai fixation, and veflcls belonging to the (ubjeos of euher i^Iy |Biift>e 

fumifhed with fearl^tters or paflports* Noir 
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warranty in this policy, that the (hip was American pro- "^^^ waraimy ii 
perty, is not fatished merely by Ihewing that in fact ihc merely (hn»mf 
was American property. "When thefe parties , cntef e^ in- jJ^J^^ iV^ i 
to the-contrafl: of inlurance, the underwriter was to be beiwigtdfou '^ 
indemnified to a certain extent under this warranty : The* . «. . * 
fhip was not only not to be liable to rilks arifing from her' 
not being American property, but (he Was not to be liable 
to any inconvenience or impediment in her voyage, from 
her not being in the condition required by the treaty with 
France. The queftion here is, whether or not this fhip 
was in fuch a Ihuation as to be intitled to all the privi- 
leges of an American flag : I think ihe was not. It is 
true, perhaps, diat the French had no right to confifciite 
the fhip for not having the paflport on board, if in i^QL- 
it were proved that fhe was an American ihip. But, un- 
der the terms of this treaty, the French had a right to do 
certain afts which tliey coukl not have done, according 
to the treaty, if the pailport had been on board ; for then 
the French fhips were not to come within cannon {hot, nor 
to cliafe or drive her out of her courfe ; and they were 
not to fend more than two or three men on board. This 
negative implies an Affirmative, that in cafe (he vhad no 
paflport on board, the French would have been guilty of 
no infradion of the treaty, if they had forced this (hip 
out of Jher oourfe. By this contrail it is intended that the 
underwriter (hould not hf liable to fuch rifks : But the 
fliip was in faft fubjeft to thefe rifks and inconveniences 
'throtigh the iieglea of the infured, becaufe he did not 
do all that was required by the treaty. Might not this ifaihip, for 
(liip hate been Carried into z French port, and the voy- farvd?)cumenr, 
age been thereby delayed for want of this paflport, though, jj^j^plf j|,"i^*ctr- 
perhaps, ultimately (he would not have been liable to riediniome 

n«..«.', « « ./If « port of a bell igf- 

confifcation r And is not that a greater nik than the un- rent, (he faifi- 
derwriter engaged to infure againft, in the cafe of a (hip ^^' ^^* ^** 
warranted American ? It is true tliat the lofs did not hap- 
pen in cOnfequence of the (hip's not having a paflport, 
but ftilf the underwriter was put to greater rifle than he 
would "have been put to, if the (lup had had this do- 
cument on board."— Mr. Julllcc AJburJi faid,— "The 

J war- 
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A w^rwftty ti»»t -waminty that the.ihip was Afrurican docs not merely 
duc» itot mm)y meanthait the was Jtmfttcan-^uilt, but that the was en- 

wM"ilifi!?'Jh« ^'^^ ^^1* *e pttvilegcs and indemnities of an ^«^- 
ncutr*iflatf» r/>tf»'<hip, othcTwife It makes a difference in the value 

but that fl»© «« • - . :^ . . 1 , t /• . ., ^ 

intitie^itofiuthe ot t»a nik $ and) to entitle her to thefe privileges, ihe 
t^r'thfoHL o^^gJ*^^*^ *^»Y« l^ad a paffport? and tf the underwriters 
iiaic< had been informed that ihe could not have one -on board,^ 

inthefirll part of die voyage from London to Guernfij^ 

perhaps lie woilld not have iitfcired for t&e fame premium. 

— Mr. juflice Groft thought the principle eftabliflied in 

tlie cafes of Di Hain v. ifditiey («)» and BanMty t. 

Lewis {b) muft decide this.-^Mr.: Juftice La^ifnmet faid 

that the finding of the jury, << that the fhip was AnuricM^- 

property/' did not amount to a finding, that the war-^ 

ranty had been complied with* That if the meaning of 

the warranty. wasi that the ihip was indtlcA to all the 

privileges of an Atnerican flag, Mrhich he thought the fair 

conftruciion of the policy, then the. wanranty vaa: noi 

complied with*. . ;::..- ^ ._• .. 

But neutrals are But iu every maritime war, the beUlgeiieQ^ S^yf^!^ take 

uko^notice' of "P^^ thcmfclvesto makevarious marine^egHlatio^^fukf ted 

rcgiiLiiions made^ to their own rcfpcftive iituationsandii9eF^^:iuA.Qften 

rents contrary to contrary to the law of nations, and iiK:Qi|$/2^t^:9|ith.the 

the 1.1W of ua- independence of other ftates. And thou^ .k:J^ be 

prudent for the fubjccls of flieutral,ft;»tes, . whi<:J) ^ vn- 

ablc^ or unwilling, to contend 'vrith fuchbdligetest-povcrs, 

t6 conform to. tlief^ regulatsonsj for their oMsn.fa£ety^ ^ct 

: dt-fbans to be. now fettled,,that they arc not. boimd by 

,them \ and therefore, a condemnation avowedly grounded 

on the non^obfervance of tliem^ wiU not amouatto ptoof 

of the forfeiture of the warranty. 

rf a fliip lie con* If j. tlicrcfof c, a fhip be condemned, by a foreign court 

fcTthig bc^J'net "' of admiralty, for having forfeited, her neutrality, and the 

trality. anq i.^wni'. ^Q^ ^^^ which. fhe Iws bccn fo Condemned, appear on the 

ihc race of rhc _- - * '^ 

fentcncc it ap- ' facc. of tlie fenteuce not to amount to fucli forfeiture, 
UgaUauf?i^^ either by the law of nations, or particular treaties, the 
forfeiture J this . fentencc iwill not be concluGve to falfify the warxantv* 
be coijciufi vc. This was determined m the f ollowmg cafe. 
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A -(hip -vms ^tvarranted Portugueze ; and, being taken p^^'^V/^^^^ 
by a Fretkch privateer, w^s cdndehincd, bccaufe Jh bad an condtmncd by 
Englijk fupercargp on ioardi^ln aa ajflion oA the po- caufeTchadan 
licY«.it aixpeared that the French government had lately -^^g^^A f'jpw 

J J- J I • 11 /?• r ui -. . ' cargo on board, 

made an ordinance, declaring all luips hable to captuxe, cmtraiytoa 
where the fupercargo was the fubjeA of a ftate at war na7>^: thu 
with, i^ra«^,— The plaintiff obtained a vcf di<ft, and upon ordinance beinj 

4^ .,, J 'jt.! contrary to the 

s .mauon for a newv trial,: the court, determined that the law of nations 
warranty W3W not.fclfi&dhy this cabdcmnaiion,-ahd that !!orfXfy7i^ 
the pdaintiff was entitled .to xw:Qycur^Loid Mansfield faid ; warranty. 



— <^ This is An axbitraty and .c^reffive regulation, contrary Afay„ey.ira/eer, 
to the law t)f nations. But as neither ^the infured nor the ^: ?;,^*iVe** 

O. 111. MS* 

underwriters* knew* any thing of. it, neither of them was s.c. Pmrk 361, 
guilty of any fiiult. If the infured had known of it, he 
might .have takc« cave. to conform to it: If tl\e under* 
writers, had known of it, they ought to have enquired 
whowai to be • fup<ircargo. Both, however, being in- 
nocents the underwrltersi who take the rifl: upon them* 
felves, ought to be liable for the lofs. It muft be a frau- 
dulent c^ncdalinent to vitiate a policy. It is remarkable 
that neither patty has faid any thing of the treaties be- 
tween Frmce and PortngaL'* 

Tlad hft' obfervation (hews that if the having an Butifaih;pb€ . 
Englijh fti^ereiitgo ' on board had been contrary to any a«o°rdl!f ""^iht 
fubfifting treaty between France and Portugal, the con- fuufiitingtrca- 
demnation would have been juft, and the fentence con- count^yTo wi.kh 
clufive, to Ihew a forfeiture df the fliip's neutralftv- ^« J>«'""?*' ""^ 

, * 'the belligerent 

The following decifion will ferve to confirm this doc* itata^ibewijifor* 
trinci fciihcrucu- 

trality. 

A fhip was infured from Liverpool to Amjlerdam, « ^ar- ^^. ^^y^njeji 
* ranted Dutch property, and* was captured, by the Fretich, Dutch, i*coA. 
carried into &t^ Mcdoes, and there releafed as being Dutch (he had not the 
property ; but upon appeal to the council of ftate at "*«^^^y *^"^'"- 

'^ * ' ' r rr mcnti to prove 

Paris y flic was condemned as prize, by the name of The hertobe fuch, 
Three Graces of LiverpooL-^ln an a£lion on the policy, it treaty of ^/r^ A/, 
appeared that the fliip had been originllly z' French priva- ^Z^'j^'l^rt ar- 
teer, called L*Aimahle Agath^e, which was taken by an ties.— Thi» ui- 
Fnglijh privateer and carried into Liverpool i and being rauuy. 
condemne4> fhc there got the new name of ne Three ^ ' 

' BsrTu'i/ay v. 



324 OfWarrantia. [Book L 

m1"' "c^ pi/i ^^^•^* ^ merchant at Liverpooi bought her for 2 honfe 
358. at Aifffierdamy from whence a D//*vA pafs or fca brief teas 

' fcnt for her, tranflating her new name into Dutch, ac- 

cording to the treaty of Utrecht. She failed from Liver- 
fad^ under a DanCy who was her captain, and a crew 
coniifting of 16, of whom five were French^ who had 
been prifoners of war, and were returning home, four 
Danes, two Swedes, one Dutch, one Portuguc^ae, one Ham-^ 
iurgber, one Nortvegiarry and one //^. It appeared in 
evidence that by a French ordinance it was provided, 
* That fliips originally belonging to the enemy, and pur- 
chafed by neutrals, are not confidered as domiciled till 
they have been within fome port of the neutral nation ; 
and that a pafs fliould be deemed fraudulent, unlefs the 
fhip had been in the port from whence it had been ob- 
tained.' And, by another ordinance, two-thirds of the 
crew were required to- be fubjefts of the neutral ftate. 
Some of the crew fwore they were hired by En^ifbmcn, 
and that both (hip and cargo were EfjgHJb ; that when 
the {hip, which took them, came in fight, the captain 
failed back towards the Etigljfb coaft : But one of the 
crew having informed him tliat the Ihip in fight carried 
Engitjb colours, he refumed his courfe. The plaintiff 
was nonfuited on the ground that the decree of tlie 
court of appeal ^^'^s decifive to prove that the warranty 
wts falfe. — Upon a motion for a new trial, the court 
concurred in that opinion, and that the policy was 
void. — Lord Mansfield faid, — " The warranty meant 
that the fhip was Dtdch, to the purpofe of being proteffed t 
and the fentence of the court of appeal in France is 
conclufive. The queftion t^ien is, what the fentenca 
means. The fhip is condemned as not being Dutch. 
'■ The warranty was, that {he was Dutch, which was falfc. 
Tlie law of nations is founded in eternal principles of 

>»*eutral8 ouglif, juftice But in evefy war, the belligerent powers make 

fafftT,'ro°akc particular regulations for thcmfelves, which being no part 
notice of the re- ^f^ qj.^ perhaps, rcpugnaiit to, the law of nations, do 
by the bciiige- Tiot bind Other {late« : But other ftate&, though not bound 
"^"^ though re- ty them, muft take notice of them for their own fafety. 



even 
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In this cafe the infured warranted this ihip to be DtiUh^ 
and they knew they muft conform to the marine regu- 
lations of France. The infurers took the rilk upon this 
warranty ; but when it is fifted in the Fnnch courts^ it 
turns out that fhe has not tlic rcquiGtes of a Du$ch {hip^ 
her paf$ not being agreeable to the treaty, of Utrecht \ and 
it fhould appear to have been made on the oath of the 
captain. If the fentence had gone on a ground collateral 
to the property, the plaintifF would have been/ permitted 
to go into e\'idence to ihew the truth of the warranty ; 
and ^o it was holden in Mayney. lValt€r[a): But this con^ 
damnation went on the ground that ilie was not com- 
pletely documented) as a Dutch fliip." 

The doftrines contained in the two foregoing cafes Thetwobft 
feem, at firft fight, to be rather at variance : But a little ^'/"ti'rrTfuU S 
attention will fliew that there is a material difference be- ^^^ ftatcd^ 
tween the circumilances of the one and of the othen 
In the latter, fuppofing the fliip to have been Dutch pro- 
perty, the owner, if not bound to know the regulations 
made in France on the fubjeft of Dutch {hips, ought at 
leaft to have known what documents every Dutch fhip 
^as bound to have by the treaty of Utrecht, to which 
the ftates of Holland were parties. And it muft be taken 
as a rulp, that the party warranting muft be compleatly 
documented. Lord Mansfield^ it is true, fays that thougli 
other ftates are not bound by the particular regulations 
made by belligerent powers, againft the law of nations, 
yet they fnujl take notice of them, for their own fafety.; 
and from tliis expreflion it might be reafonably infeijcd 
that he was of opinion that the npn-obfervance of thefe 
regulations would amount to a forfeiture of neutrality. 
But he exprefsly fays, that the ground of the condemna- 
tion in that cafe ^as^ that the fhip was not completely 
documented as a Dutch ihip^ according to the treaty of 
Utrecht. In the former cafe, there was no defedl of do* 
cuments : The only ground of the condenmation was the 
non-compliance with a French regulation, then lately made 
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But if both nre 
ii^norantofihciiiy 
a foreign fen* 
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mgainft the coinmoji rights of atll nf tions. To ihis regu- 
lation tliQ .iV/{<^^: y^.%^^ ^9 parties \ and the infured, 
were not more likely to be informed of it than the un- 
derwriters. — ^Thc rtfult, however, of Lord Mansfidd'% 
opinions dclLvercd in both cafes, feems to be, that whea 
a« bcUigcfcnt piake^ particular marine . regulations for it$. 
own benefit, affefting neutral ftates, but repujgnant to 
the law of nations; there, though thofc neutral ftates arc 
not obliged to obfcrvc them j yet, as it myftbe fiippofed 
that the power which made thepi, \% determined*, at alT 
hazards, to enforce them, it is the duty of an infured, 
who warrants his (hip or goods to be neutral property, 
if he has any knowledge of fuch regulations, to .conforni 
to them ; in order to make himfelf a neutral ' to the 
' pi^rpofe j>f being p^oteBed \ or at Icjift difclofe to the un^ 
dcrwriters his non-conformity. — And if the infurer, on 
the other hand, has ^ny knowledge of 4hefe regulations, 
he ough^ \o warn the infured of his danger, and inform 
himfelf whether the infured means to conform to thcm^ 
Buf if neither has any knowledge of them, fi condemna- 
tion of a foreign court of admiralty, founded on the 
breach of them, will not prove a forfeiture of- the war*- 
ranty. : . - 

Some time after thefe dccifions, a cafe (a) •came4)cfore a 
very eminent and learned judge, at «^ /Wr//, -fn ^ich* 
he ruled that a fentcnce of condemnation, by a foreign 
court of admiralty, was conclufive ngainft the wamnty^' 
though founded on the mere want of a documei^t t c- 
quired by an ordinance which was not- binding itpon^ 
any neutral ftate. But this decifion has hjen fincfci ov<fr 
ruled, and the noble and leanied judge has hioiiclf de*- 
Glared his difapprobation of it (b)^ As it ^nnotj tbercr 
fore, be now confidered as any authority, it is- uiuii^cefr* 
fary to take any fartlier notice of it in this pJaqe. 
. In the following cafe, wliich has been iately dc-. 
cidcd upon great confideration,.. imd upon a review jof. 
all the former authorities .on .this pQint> . the line, has 
been ably and accuptely drawn between thofe. fcjite^cJ;^ 
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of foreign courts of admiralty, "which muft be taken to 
be <:onclufive againft the warrantyf and thclc ^hicH art 
nor concluCvc, but leave the qucftion of neutrality bpin* 
fdrdifcuflion in our' courts. • . - .^' .. - 

An infurahceVis made on goods on board tKe ffifp Afhipwarrantcd 
Juliaftfl^ «« warranted a DafUf^" at and from Ldtidm td ^^^'j/*'* «p. 
iTenerjffi, — In an a£^ion on this policy to recover for ^ loft f>^«rA, and con- 
by capture, it appeared . that the Juliana njOas a Danifh b«cnjfc thi^c'ap^- 
Jhij^i'il^e property' of TizriSfi fuhjea^ ; that fhe failed from T^^^'^l-^y^^ 
CopeffiagM to Loftdm with a partial cargo, and there took rentfnce nor br- 

V '«• - • <• "i r y ^»'K founded ou 

011^ board a quantity of goods on account of the owners ihegr..und that 
of the ihip, and alfo tlic. goods on which the Inlurance ^'^^ <>>??*» » nor 
was made j and, having taken out clearances for Gucrn^ but omy hfcmfe 
f^y and Madeira^ fhe failed on the voyage infured, was natigated con- 
captured by a jF/vwA urivateer, and carried into J?<?ir- '"7 fo a ^r*«<-A 

*. ■ ' * ' ordinance, does 

-^eaux : That during the voyage, and at the time of the not faifify tu 
capture, the Juliana had on board every document ufually ' 

carried by Danijb fliips : That Egghjioiij the maftcr, was ^^^^'*^'^' Beif^ 
a, native of Scotland ^ not naturalized in Denmark \ but 
on the 6th of OBoier 1 794, pofterior to the war between 
JShgland and France^ he obtained letters of burgherfhip 
in Denmark^ but had no dbmicil there : That the fhip 
find cargo were condemned as prize by the tribunal of 
coi)ni)e)rce of Bourdeaux ; and this fentence was confirmed 
upon ^p^^l to the civil tribunal of La Girondc. In thefe 
twp •Cbutenceis were recited feveral French ordinances, par- 
ti^ulaiiiy .one in 1778, by which it is declared that all 
ihips'ihaUi boxonfifcated, " wherever there fball be found 
on board a fupercargo, merchant, commiiTary, or chief 
efficefi beitig an enemy-,'' audit appeared that the (hip 
was tiltf»matcly condemned for a violation of thiat ^rdi- 
nan€<e, the captain being z' Scotchman. Upon appeal to 
the fdpreme tribunal of caiTatioh at Paris i the forrtter 
fentences were confirmed, upon the ground that thehiaf-* 
teir was born in Scotland and an cnciny ; and thaf, as his 
denization in a neutral country wad not juftified accord- 
ing tolkw, his quality rf enemy fufficed to legitimate the 
prize\ and the court condemned hint to pay a fine of 
150 frafiksi^-^^Upon this cafe, it' was ofajeded on the 
part of the defendant, that die ihip was proved, by the 

T 4 fentenccft 
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fimtencet of tlie i^fmr^. courts, not to be Bam/b^ as {be 

Mras warranted to be^-^ But the coui:;^ were unanimoufly 

of opinion that the warranty was not falfificd by thefe 

fentenceS) and that the plaintiffs were eutitlod to recoven 

•— ^Lord Kenyan faid ; — " It is true that the meaning of 

the warranty was not merely that the {hip was Danijb 

built, but that flie fliould be circumftanced during the 

Though the &!!▼ voyage as a DaNJ/b {liip ought to be. This is one of 

clurtof'ldmT.^" the numberlefe queftions that have arifen in confequence 

raity be founded ^f ^hc extraordinary fenteuces of condemnation paiTcd bv 

on a fyftrm of r • • ' r / 

pluu.icr, and the courts of admiralty in France during this war, which 
{r,'y«!H!r^" iiave all proceeded on a fyftem of plunder,. But ftiR, 
court* of law arc until the kfirifiature interferes on this fubieft, we, fitting 

bound to give . ° * J » » fe 

credit to their m a court of law, are bound to give credit to Ae fcn- 
fcntencc?. tences of courts of competent jurifdiclion. It, thcreforej 

in this inftance, the French courts had conJemricd thia 
ftip, on the ground that {he was UanUh property, we 
{hould have been concluded by that fcntence in this ac- 
tion, and muft, however reluctantly, have given judg^ 
ment for the defendant. This is prsjvcd by tlic different 
;iuthoritieS, and fupported by reafon. The courts of ad^ 
miralty profefs to proceed on the law of nations, and 
fpch treaties as particular {lates have agreed (liall be in- 
Ko individual grafted on that law. But I concur with Lord Mans^ 

ftate can add t^ ^ . . v . • 

the law of iia- fiiul m opmioR, that it IS not competent to any individual 

orTniXi" ''^'' ft^^ ^*^ ^^^ ^^ ^^ *aw of nations by its own arbittary 

ordinances, without the concurrence of other {lates (/j), 
Tl»t is the ground on which this cafe muft be decided. 
Nw kt us fee what was the foundation of the condem- 
nation in ^hc FrMch courts ? It is flated in one of the fcn-x 
tences, that by their own ordinances all fnips arc to be con^ 
fi&ated f< whc^ifoever on board thefe (hips ihall be found a 
fuperirargoi merchant, commiffary, or chief oiBcer, being 

. an enemy.'' But I iay that they had no right, by making 
fiich an ordinance, to bind other nations. Then, was 

^ the ftiip in qtte{lioa condemned on the ground diat {h« 
V^s Jfiot Dmilb. prejierty ? C«cti^inly not. ft appears clear^ 
beyond all doubt that (he ww at kail condemned on the 

• 

{a\ Vid. Jjfiri^v. ^l^on^ 8 T, Rt j€2, 

ground 
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ground that the captain was one of thofe perfens whom 
hj their ofwn ordinances only they wiihed to prdfcribe. 
This cafe cannot be diftinguilhed from that of Mayn^ v. 
Walter {a) y though, even without Ac authority of that 
cafe, I fliould have had no hefitation in deciding in farour ^ 
of the plaintiff. On the whok, therefore, I am of opi- 
nion, that though we fliould hare been concluded by 
that fentence, if the (hip, contrary to juftice, had been 
condemned as not being Damjb \ yet, as the courts abroad 
have endeavoured to give other fupports to their judg- 
ment, which do not warrant it, and have ftated, as the 
foundation of the fentence of condemnation, one of their 
own ordinances which is not binding on other nations, 
this fentence does not prove that the ihip in quelKon waa 
not a neutral fliip ; and confequently the plaintiff is en- 
titled to recover. — Mr. Juftice Lawrence faid — "There 
are two queftions in this cafe ; Jirjly what is the ground ^ * 

of the fentence of condemnation; fecondlyy whether it 
faUifies the warranty ; for if it does, then, according to 
all the authorities, it is conclufive here^ — On the firll • 
queilion, the only ground of the fentence was, that the 
captab of the ihip was born in Sfotland and an enemy ; 
foi they fay, " that hi3 quality of enemy fufiiced ta le- 
gitimate the prize;'' and this, merely becaufe it is againft. 
oneof ^heir own ordinance8.-*-The nextqueftionis, whether 
(his has negatived the warranty. This warranty did not 
inditce any neceiEty to comply with the peculiar regubp- . 
tions of tlic belligerent powers. For the general ruk for ThcUwof na- 
judging and deciding whether a captured fhip be neutral tl«°ilrcnitio«t 
pr not, is the law of nations, fubje£t to fuch alterations n»dc by trca- 
^d modifications as may have been introduced by trea- fur deciding ai) 
ties : But where the law of nations has not been varied 2^!!^"""* *^ 

^ prize* 

pr departed from by mutual agreement, tliat is the ge- 
neral rule for deciding all queftions on matters of prize^ 
This is clearly laid down in the ftate paper figned by Sir 
Qeorge Lee^ Dr, PW, the King's advocate. Sir />. Ryierp 
^nd Mr, Murray^ then Attorney. and Solicitor 6cneral| 

(tf) Sup. 32^ 
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in anfwer to the Pruffian memorials, eonceming neutral 
$i,ip. (h«.id be {hips- /-«),- Wficiii aiereTofc) a ffirtc i« amity wiili a fcU 
fuch documentf Hgctcnt ^\f CT Bas/ J^ iPri»fl^,- ^"grccd 'tfeit -^c" fliips' of 
ll!iongtrh've7 ^^^^ fiil^€*^ fliaU only have that" chafaftcr when ftir- 
treaiy agreed t6 niilied wlA'^eVtam prtcife-ddcttftients,* "whoever warrants 
of /h«Vn«i-"^* a-ihi|) t© bc'-the.-prdpcrty c€- fuch '-ftibjelfti" ffio&ia prb- 
w-iirr. vld* }Ahikl( WiCh thofetvidenccs which have, ty t!ie coiin- 

tipy to which (bfe bek>hgs, -been agreed' to b^ the ricctrf- 
. . faty proof of that chafafter. / In reqtiiring thftj-^o diffi- 
culty is iinpofed, of which the infutctf is not aware. 
But thfj arc Pot jj^d which Hiav HOt be ih Tiis power to prevent : But fo 
thiimeivcfwith infift on his furnifliing himfeif with every document the 
xUeMiiltnni^ Belligerent powers may require, and to infift that the 
powers may ar- warranty IS not complied with, unlcfs tlie fhip be navl- 

Irflfjrily lequire. ' , ... * . . 

gated according to their ordmanccs and regulations, would 
be to deprive the infured of his indemnity for the ^i^nt 
of ipapers, &cc. of the neceflity of which he may fairTy be 
prefumed ignorant, and which papers it may not per- 
haps be in his power to procure 5 for how can the offi- 
cers of one country be called upon to grant that which 
the laws of that country do not require" ? *f hefe FrenS 
decrees are regulations made with fome view to* the fcws 
of France^ but arc not applicable to the fubjefts of any 
A condemnation other country. In examining the cafes decid'cd ori this 

on the piirticular , ^ -. '"•> 

orriinnnce* of a point, It will bc fouud to havc t)een fettled "in "m^nv of 
er dl^Vnoi^fX' ^^^m, that a condemnation on the particular orffihancei 
fty the warraii- ^f ^ belligerent powcr docs not falfify a wairarftY"'bf 
i?rr/?*^///v.Af»r. neutrality. In the cafe of Bernardi' v.mofteuxX^)y the^ 
€Mx,Qo J ere . ^.^ j^^^^fj^ ^^.^g Warranted neutral 5 the onfy doubt^vv-as, 

whether fhe had been condemned as being the' property* 
of an enemy, or for violating a French arrets by throv^rig 
papers overboard ; for the one or the other of thefe 
cdufes flie was condemned. If flic had been cbndenined 
for the firft, namely, that (lie was not neutral, thfe plaiur 
tifF clearly could not have recovered, nbr could he have 
recc\'crcd if (he h^dbeen condemned on "the other ground. 



[a) Vid. CoUcftanca Juridica, i vol. 33. — {^) D»i(f, 575. 
fup". 254. . " 

according 



Chap.Vni.55O Neutral Property. 33 



.\ ^^ 



according to the argument of the del encUnt - va thU pafe ; 
But it is clear ,t^ the xourt did Dot, i|i that cafe^ ,prp^ 
ceed upon the argument u&d for the dc£ondantin.^ 
prefent cafe, becaufe the plaintiff* did recovier i^ that 
cafe, it not being certain that the ground of ^cmdcmcka* 
tion waS| that the ihip wa^ the property of an eneniy. 
But the caTp chiefly rdicd on by the defendant here i» 
that -of Barzillay v. LtwU (a), MVfhich was decided on the ^arxiiUy v. 
ground of a non-compliance with the treaty of Vtrechi^ ^dTft**rI 
and on the fentenqe having condemned the (hip as En:' «L 
gitjb.. According to a manufcript note of that cafc^ taken, 
by Mr. Juftice BuUer, rather more full than that in ' 
print. Lord Mansfield began his judgment by ftating the 
fentence of the court of admiralty as being conclufive, 
and that the queftion.was on the meaning of it. He 
afterwards obfcrved, that the (hip was infurcd by her 
Dutch name, and that the underwriters took it for granted ' 
that 0ie, was J^tUch i but thatj when this was fifted in 
Frauc€y (he appeared. to have none of the requiiites. to 
fliew that flie was neutral property, for flie had never 
bqen in a Dutch port, and the fea brief was mt conform^ 
mMc to the treaty of Utneht^ and he concluded by faying 
that the (hip was condemned as an J^ngUfiJhip, and that 
it was not open to this court to enquire whether that 
fcntencc were right or wrong. So here if the fbip had 
been ^con^emned as an Englifh^ and not a Dani/b fhip, 
we ftiould have been concluded by it. In that cafe Mr. 
Jifftice Willes and Mr. Juftice AJburfi ooncurrcd 5 and 
Mr. Juftice BuUer{2iid, '* The firft fentcncc feems to be 
on partiqular arrets. The fecond appears to go on the 
ground of property, for the name is changed^ and they. 
do not go into evidence as to the mufter-roU or fitu^- 
tiqn of the crew as to their being more thzn two-thirds 
Bngiyb. The other ground is more general, and makes it 
immaterial whether it was on the one gro\uid or the pther; 
for if Jbenvere not fo documented as to have the protccr 
^n of a neutral fliip, the warranty is not complied with« 



(dl} Bark 410. fup. 323. 
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It as true that Lord Mansfield^ in the ccmrfe of giving his 
opinion in that cafe^ ufed fome exprcflions which may 
be applied to fupport the defendant's argument heze; 
but it is clear that the ground on which he decided was 
a non-compliance with what was agreed by the treaty 
of Utrecht fhould be a neceflary document to prove the 
0iip to be Dutch property; and this was the exprefs 
ground of the opinions of the other judges. Hat Lord 
Mansfidd could not, in that cafe, intend to fay that a 
non-compliance with the ordinances oiFranccy not adopted 
by any treaty, was a forfeiture of neutrality, appears from 
}An^nt^.}r*Utr thc caf* of Mayfic V. Walter y where the. plaintiff reco- 
vered — He there pointedly (hewed how fuch ordinances 
might become binding, by obferving that ^e nvbok cafe 
turned upoft the treaties hetiveen France and Portugal^ about 
which both parties were filent \ and there it was holdeii 
that the circumftance of having an RngVifb fupercargo 
on board was no ground to defeat the plaintiff's right 
to recover on a policy on a fliip vi-arrantcd to be Por- 

^^'""(i^^d" ^"^"^J^' ^^ ^ fubfequent cafe, Saloucci v. John/on (ii), 

there were two grounds of condemnation, one that the 
{hip would not ftop to be fearched, the other, that ihe had 
not a charter party on board, as required by an ordinance 
of Spain. On the latter, Mr. J. AJhurJl faid (according 
to my own note), — * As to the next queftion, her not 

* having a charter party : This clearly is not required by 
« the law of nations ; and it appears by the cafe that (he 
« was a general Ihip. And though fhe ailed contrary 

* to a particular ordinance of Spain^ other nations are not 

* bound to take notice of fuch ordinance^ unlefs in virtue of 
^ fame treaty fubfijting between twojiatesy by which tbeyfisL 
^ mi to he bound by it. That is not the cafe here.* So 
that the doftrine on which the cafe before us -is deter- 
mined was diftinftly recognized there. The argumeiU 

j of the defendant here is, that the fentence of condemnaf 

I tion is conclufive, on the point that the Aip was not 

! navigated according to the contrad between the parties. 

I 

{«) Park^i^. fup. 301. 

^The 



Ghap. Vni. S 5.] Ntutral Property. %^$ 

\ 

»-The contra£l between die parties is, tbat flie was a 
neutral ihip ; bu( the fentence has not decided that point i 
it has only decided that ihe was not navigated according 
to an ordinance of France^ bi|t that was no part of the 
plaintiff's oontra£t. In deciding this cafe in favour of 
the plaintiff, we do not take upon ourfelves to fay that 
the fentence of the French court of admiralty is erroneous : 
All that we detCFmioe is, that the Fretich coMxt has not 
decided that which would falfify the warranty of neu- , 
trality." • 

In the cafe of Bird v. Appletortt which came before the Courts of admi^ 

-• • 1 nilty 8rc Co pro- 
court of King's Bench, foon after the above cafe, and which cecd on tbc>« 

has been already fully ftated/;^), Lord Kenyon declared that ^^^^'Z\^h} ^ 

he adhered to the opinion delivered by the court in the particular trea- 

above cafe of Pollard \. Belli ^nd maintained, as an in- berween the par* 

difputable propofition, that courts of admiralty are to tje* to fuch »«•- 

proceed on the known Jta gentiumy or on the treaties 

between particular ftates *, that fuch treaties do not alter 

the jus gentium with refpeft to the reft of the world ; 

but, as between thofe particular ftates, they are confi- 

dered as ingrafted on the jus gentium \ and that one ftate 

has no authority, by any ordinance of its own, to vary 

ihe general law of nations, as to other ftates. 

*■ ' H ■ ■ ■ M ll^i ■ ■.■■■■. I I .. ■ .1 ■■■■■ !■■■> . ■ II Mi ■■ ■ 

t«) Sup. 59, 173. 
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CHAP. IX. 

ft 

Of Reprejentatims.' 

T^^a^rxi QOOD faith fliouhl prcfidc in aU Ac tranlaaicms of 
aBccofgood commerce, and in none more than in thofe of in- 

aa (b la outfcn 

c^ ufoiaacc. furancc, of which it is the vital principle. In thig con- 

tjnlky e^ch party is bound to conduA himfelf towards 
the other, not only with integrity, but with the moft 
unreierrcd opcnnefs and candour ; and they ought mu- 
tually to difdofe to each other every circumftahce which 
can in any degree iSkGt the rifk. It feldom happens 
that any fuch circumftance lies within the knowledge of 
the underwriter ; fraud is therefore feldom imputable to 
him, and he is much oftener the vi£Hm of his own 
credulity. But the law watches, with a jealous eye, 
the condu£l of the infured, from whom the underwriter 
muft, in moil cafes, learn all the izdts and circum- 
ftances from which he makes his calculations^ and ap- 
preciates the ri(k. Every material reprefentatioH is con- 
fidered as forming an ingredient in the contrafi, and 
every material mifreprefentation or concealment is there- 
fore deemed a fraud, and will avoid it. We will ex- 
amine each of thefe important fubje£is in a feparate 
chapter, beginning with reprefentations. Under this head 
we will confider, 

I. What (hall amount to a material reprefentation ) 

z. When a repre&ntation ihaU be deemed fufficiently 
• true. 






Sea. 
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Sea. I. 

W/jat Jhall amount to a material Reprefentation. 

A REPRESENTATION, in infurancc, is underftcod Reprefentation. 

,_ ., ,' , . . in infurancc de- 

to mean a collateral ftatemcnt, cither by parol or m writ- fjocd. 
ing, of fucfe facts or circumftanccs relative to the pro- 
pofed adventure, and not inferted in the policy, as arc 
ncceffary for the information of the infurcr, to enable 
him to form a juft eftimate of the riflk. Such repre- 
fentatlons are often the principal inducement to the con* 
traft,and afibrd thebcft ground upon which the premium 
can be calculated* 

A reprefentation may be untrue, either wilfully and 
fraudulently 5 or, inadvertently and innocently. 

A wilful mifreprefentation or, aligatio falfi^ in any fail A mifrcprefcn- 
or circumftance matertal to the ryk^ is a traud that will ri ii poini avoids 
always avoid the contraft.— As if an agent, knowing that ^'^^^ ««nt"<i*- 
a fhip had failed from Jamaica for London on the 24th 
of Noveniler^ cffeft an infurancc on the voyage, and 
tell the underwriter that the ftiip failed in December: 
This is a fraud, and the policy is void {a). 

And fuch mifreprefentation fo completely vitiates the And the infured 

* • r cannot recover 

policy, that the infured cannot recover upon it, even for on the policy 
a lofs arifmg from a caufe unconneaed with the fa<a trif^nghoml^ 
or eircumftance mifreprefented. As if the infured re- ca"f« uncon- 

* ^ ncdted wilh the 

prefent that the ftiip or goods infured are neutral pro- ha mifrepre. 

perty, when in h& they are enemy's property j he (hall ^^""'** 
not recover even for a lofs occafioned by Ihipwreck. 

So it would be if the broker or agent were to aflert So, if it be madd 

, , . , without know- 

that, a fhip or goods were neutral property, witliout ing whether it 

knowing whether this were true or falfe, and they are, J^eVw,^,^^^** 

in fad enemy's property : For, though it may not, per- f^^^ miking 

haps, be equally crimmal tti fcro conjcientue tor a man to be tryc. 

aver that to be true which he knows nothifig of, as to 



(a) Per Lee^ C. J. al N. l\ in Roberts v. Fomereau^ Pttrk^ 

a?cp 
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Vftx tbat to be true vluch he knows to be falfe ; ftill it 

is unqueflionably a frandi and in the cafe of an infufance^ 

e^oally injurious to the underwriter ; becanle he is in* 

dated b J the deception^ however occafioned, to compute 

the riik upon falfe principles. The fame reafoning holds 

even in the cafe where Hie perfon himfblf matdng the 

reprefentation believes it to be true. 

Butif heonif Bvt if he Were only to fay that he believes tht fliip to 

*!/; whhou* " ^ neutral property, knowing nothing on the fubj^d, and * 

knowing the haviniT no reafon to believe the contrary : there, though 

contrary, il will ° ^ » ' & 

not aftea the the fhip be not neutral, the icprefentatbn will not avoid' 
cuntra . ^^ policy ; becaufc the underwriter may inform himfelf 

of the grounds of this belief, before he enters into the 
contract j and if he negle£t to do fo, he takes upoi^ 
himfelf the ri(k of its being unfounded (tf). 
Keither docs the For thc fame rcafon, if the word expcSed be ufcd, 

^uunMo'aw- *^* ^^^^ "^* amount to a reprefentation: As when a 
^refcntutiun. brokcr, in getting infurances efFefted on feveral fliips, bc- 
Barher v. Fht- '^'"S^^S ^^ *^^ i2imt owncr, and fpeaking of them all, 
*A*i>i?o;/^. 292. faid^ — * Which veflels are expelled to leave the-coaft of 

** Africa in November dr^DeceiTibery when, in faft, they 
had all failed in the May preceding: This does not 
amount to a reprefentation, being only an expeEtatwn^ 
Ac ground of which the underwriter might have enquired^ 
into. 
Difference be- ITiere is a material difference between a reprefentation 
f«t)u°ion'aDdx' *^^ * Warranty. A warranty, being i condition upon 

vananty. • 



{a) This, in fubftance, i« thc doarioe of Lord Maxis^ 
field in thc cafe of Panvfon v. iVatfon, Cowp. 787 ; and 
though I would not prcfumc to qucftlon fo great and 
diftinguiftied an authority, yet I think it cannot be denied 
that there is, in this {Xitt of declaration of belief, where thc 
party knows nothing on the fubjedl, a want of £&irDcft 
which approaches Ttry near to frauo, and of which one would 
hope to fee very few inftances in commercial tranfa^lions* 
No honed man would declare even his heUef of a fadl, when 
this declaration may have thc effe£l of benefiting himfelf at 
the expcttcc of others, without rcafons for fuch belief, amount- 
ing almoft to moral certainty. ^« . - . 

• * » - which 
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which the contrail is to take e{fe£t, is always a part of 
the written policy, and muft appear on the face of 
it (0) : Whereas a reprefentation is only matter of colla-^ 
teral information or inteOigence on the fubjed of th6^ 
voyage infured, and makes no part of tKe potiey.-* 
A warranty, being in nature of a (condition precedent^ 
muft hejtrktly and literally complied with ; but it is fuf- 
ficient if a reprefentation be true vafubjlanci, — By a war- 
ranty, whether material to the riik or not, the tnfured 
ftakes his claim of* indemnity upon the precife truth of 
it, if it be aifirmative, or upon the exad performance of 
it, if executory ; but it is fufiicient if a reprefentation 
be made without fraud, and be not falfe in any material 
point ; or if it be fubJianUally^ though not literally^ fuU . 
filled. A falfe warranty avoids the policy, as being a 
breach of a condition upon which the contra£l is to take 
efFeci, and the infurer is not liable for any lofs though it 
do not happen in confequence of tlie breach of the war- 
ranty. A falfe reprefentation is no breach of the con- 
trad, but if material, avoids the policy on the ground 
oi fraudy or at leaft becaufe the infurer has been miflcd 
by it. 

It has already been Ihewn that a warranty muft appear Wnnen irftruc* 
upon the face of the policy, and make a part of the writ- H^^fl^Jfed" * the 
ten contraft ; and therefore a written paper, wrapped up ^^^'* *'^« "^'^T 
in the policy, or even wafered to it, is only a reprefent- , 
ation iff). For the fame reafon, the written inftruQions ' 

for efFecWng the policy, unlefs inferted in it, .cannot be 
deemed a warranty, but only a reprefentation {c){iOT 
the underwriter, by not infifting on having thefe inftruc* 
tions inferted in the policy, fliews that he is cojitent to 
take them as a reprefentation. 

But it behoves all agents and brokers concerned in the Ar^nts and 
effeaing of policies, -to keep corrcft entries of thefe iiir t;';^^*;',^*)*;!"^ 
ttruciions, and indtcd or all repreCentations made to the aii «uch iniuuc- 
underwriters :.: For the? ^frhole queftion between the ih- evciy npicuai*. 



aU«A. 



[a) Vid./up. 251. — {hy Sup. 2^2,^c) Ji^Paw/on f. ITah 
/on, Csw/>. 785, inf. 34.1, 

2 * :.' *' fursA 
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tvxti ^Xki the uaderwritcn often tumft upontbofe in^ 
Th^yaterefpon- Aru^Uoo^ fiefides, thcy^MTC a^fwcTiiJde- 4> tbc iafuwl 
Senc« of""* for the confcqucn^es of ^ny rqwrcfontotbii snlt by H^m 

any rcprf fenta. ^^J^J^^^ auAoritSfia), aS -WCll a3 foT diofc •£ 
tion marac with- ^ \ ' . . . 



out authority. io make fuch Teprc&ntatioQ$ aa tbej have beca aftm^^ 

to make. 
A'mirrrpr«rrr>- Qy an extenfioB of equitable fcHef in. cafta of ftaud^ 
Sll'fiStdeV k feems to. be now fettled that if a> f ajfc icprefent^; 
vritoi is a mif- -^jon bc i»ade to tlie firft tmderwnter on the poHcT, in a . 
ail. maceiial point» thL» fliall be comidaTed aff a jQiIprcfeat-t 

ation ihadc to every underwriter, {q as to infc£l Ac vdbob; 
poUcyt otherwise it might be a contrivance to 4c;cei¥e many^ 
fer when a refpcctabie underwriter ftands firft on the p6- 
iicjE, the reft f»4b (tribe tlie policy without afking a qu^ion s 
^xi, if the firft under^vmcf be mij^fed upcos^ the icft , 
%j^ eatcjpped by the fame frauid (i). . 
M thi, ohjjc BmI the ixK^vartx muft Avail hipafelf of diu$ fort of ob* ^ 
••*•" "'**'* ^^'^ icaiflu in the firft^ inftancc ^ for after a verdia has been ' 
^1 .»i, luhe lirft obtained, the court will not fet it afide upoaaii affidavit 
Ci!i K^toibtc c< the firft underwriter, Aat a material mifreprtfen^siupn 
«^rw^«is. 1^^ ^^^ ^^^ IQ hini. The defendant, in fuch cafe, 

knows what has been reprefcnted to himfelf, and m^ght 
have knowA ^«^t ha^ been rcprefentc4 to the §rft un- 
derwriter v and h^ Ihall not lie by till after a,^^l^ in or- ^ 
^r to mak^ the objeftion, if the vcr^ft fliould be a^inf^ , 

him (tf)- • . \ ' ' .:: 

te.w. u.r«.*d If the Infured ftate bis computation as^7^ inftead of 
tiate km ivn- tl^ xnformatiou on which he founds his computation, and 
3Sjrvt"^r^M- it proTre untrue, it is amifreprefcntationi anii^ material, . 
!:::;V;^ Hicy/ it Vlft avoid the poUcy. . ., -T::^. ' 

A fl»ip infured '^^ whcre an infui;ancc was made m I^ondofh on th^^ 
♦ ,tiH-3othuf '^i^ Qf Janimry^ on a-ihrp from NeivTork^p PHhilef*"^ 
^:::^.l'::' ^.^V and the broker then' reprefented the ffiip to W 
phiUuieiphui, ii .^^ A tirfit vefleL had failed with feveral armed (hips, ancj ' 
F;vc».ccrtfafelfT li ^as fecn fafe in' the Dcla-.varei on the lUh of Decend^^ 
^eiic uJrur'" ^* byaftiip which arrived at N^^nri/'— In fafi^^il^Aif^^ ^ 
'^?,jtM^'/o>j»«'.^ .. ^ ' • ' ;' " "'^' ' '', '^ , 

• - * ' - • - , ' 7 - 

la) Per l.crd Mansfi:^^ in Pawfinw. IVatfin, Cowp. 787* 
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lw%i$ loft on the dtfi df Decemhry W nmhine aijafaft * ft ^^^^ infta nit 

. ^ > • • /-I i rwM . was loft on th^ • 

chtveux at frife placed acrofs that nver. Incre twi« tid' 9th of Dicem^er. 
evidence nor any imptitatidn of aftiial' fraud, on the one f^iulrtorTbctqi 
hand, noratiy pro6f tuien the fhfp was feen in Ae Ihla- the rsfuUof th« 
«^flrr, oft the other. — Upon the trial of the caufe, there' tunot, and 
was a verdia for the defendant.— The plaintiff moved for '^^^ J^'f^J" 
a new tnal, infifting, that the meaning of the rcprefent- ^^^^ P^^'^y* 
ation was, that the (hip had got thr6ugh two thirds of MncAatvafi v. 
her voyage from Ktw Tori, and beyond the reach of ^'"f^^ ^^^* 
capture. To this it was anfwered, that the queftion of 
the materiality of the fa£k mifreprcfented was before the 
jury, who had determined that it was materml.r— The 
court held that the reprcfentation concerning the day 
being thus foand to be material, and being alfo found un- 
true, the Infured -w^z not entitM to recover. Lord' 
Mansfield faid;*— ."A rcprefentation muft be fair and 
true, as to all that the infured knows : And If he rcpre- 
fent fafts without 'knowing the truth, he takes the rifle 
upon hiihfelf. This eafc is very diffetent from Fawfpn 
V. Wat/on (^), .where the (hip was only fitqng out when 
Ac iofurance was made. It was then only faid what was ^ 
tntant to be done 5 and what nvas done was more adyan- ^ 
tageous than what had been reprefented. iTKough there 
was no evidence of aAual fraud in Ais cafe \ yet tho " 
undenihriter was deceived as to the fa£>, and entered into 
the contra^ under that dec^>cioo. The infured ought 
not to have taken upon himfelf tp C9mfuU the day of the 
month on which the (hip had been feen in the Ibelaware. 
It was his duty to (late exa^y his information, and leave ' 
the underwriter to make the computation. In infurances 
on (hips at a great diilance, |}ieir being fafe up to a cer«- 
tain day is always confidered as a vevy important circuin-i 
ftance.*' 

A mifreprcfentation in a material point ecjuaHy vitiates A nlfreprcfcm- 
fhc contrail, whether it be the mifreprcfeutation of the Jy'lhilJifJIcror 
infured himfelf or of his agent, and whether it proceed ***f 'V^^^ *"^ 

*. whether *Mudu- 

from fraud, miftake, or negligence; for the infurer ii }«nt or innoc«nr, 

avoids th« cuo^ 



^ V ' f 
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tfaerehy W into an «npr, and computes tho rifl^ upofii 
f^tfc g^oupds. 
A letter, onkr- Thu8 :— -A polity oo a cargo of oats was cflfeftcd on 

m% in infur- - rtr«. a •#• •«-.. 

ance tobeef. tiic 2|it of Stptfmter^ ^KAx and from fiartland to /V^. 
^uJi ty'the ** fnntiij loft or not loft, beginning the adycnturc horn 
jgeot of ihe in. €1 the loadiRg at Hart/ami."— The oats were ihbpcd by. 

turad boroi'C^ and _ _^ 

ient after,a ir^fr ic. TiMina/^ a comoAor at Jwfland, on. m t6Zifr ig^ £1;^ 
r* tSI^^''" /«w»rr, and the (hip was loft the fame day off Hartbnd 
feouiion, whe. pier. On the fame day Thmas wrote to the plaintiflTs 

iher It arafe t% r . t i 

irom fraud or agent at Portfmoutby and informed him that he had that 
ncti ncntc. ffiorning fliipped the oats, and the Ihip failed immediately, 
JVrxA^r^/ V. but hc was afraid tl^e wind was coming to the weftward, 
,2. * • • • and would force her back. — ^Hc alfo wrote, on thcfam< 

day, to Fijher^ the plaintiffs agent in London^ to the fame 
cffe£k, in order that he might infure, adding thefe words, 
** I wifli the .whole fafe to hand. TKs evening appi^acs 
^ ftormy.**— -About fix or fcven o'clock the fsune CTcnkig 
Thomas heard that the ihip noas onjhmrty and at fix o^olodc 
the next morning (the 17th of S^/^f»^)41ioknew*ihe tbdx 
loft. The i6th was not a poft day at Hartlandj and ^the 
letters did not go from thence till noon on the iTth^ and 
were received in London on the r2x>A,^-^ybery having 
been previoufly diveded by Uie plaint^ to tiifwre ilns 
cargo as foon as the btll^ ihould be fent him, he dire&ed 
the infurance to be efieded, which wasdoM on the a eft. 
-**-Upon this cafe the court gave judgmMt for the de-. 
fcndant/'-^Lord Mansfield faid|— <« This poKcy was 
effeOed b| mifreprefention, arifing from t^'^^'mnff^s 
agent, who gave the intelligence. • Nov^, wiiethcr this 
happened by fraud of negligence, k makes no difieccnce$ 
for iit^ either cajfe the policy is void. The underwriter 
; was warranted) on the information of the agent, to take 
* f^x granted that the (hip was fafe at noon on the I7tfa \ 
.'-and this infiotmation was purpofely given by.STi&sfW to 
jBiJbery that he niiglit infure. And though the letjter 
might have }>een toritun before Thomas heanl that* the fliip 
was on (hore, yet he knew ihe was abCblutely loft Jxfiore 
he fint it} and he had full opportunity to fend. anac^ 
. count of tlie lofs; If Thonuis was not guilty of ficnnt, 
at leaft; be wsft guilty of great negUgenoc^and either 

way. 



Ctap. fK. 5 «.] When/ufficiently tr^, ^4* 

» • • 

^ay, or even if 5^wfl/ wtt quite innoceht, tlic policy 
•was void/' Mr. Jufticc BulUr faid;— « Though llie 
plaintifF were innocent, yet, If 1^ ttke his infbrmatton 
from that of his agent, and his agent 1M g«41ty pi a tnl£> 
reprefentation, the principal muft fuffcr \ and where one 
xrf two innocent pcrfons muft fuffer by the fraud or neg- 
Cgence of a third^ the ipfs iball fall on him who gave hiiQ 
Credit.'* 






Sea. «. 

fVhcn a Reprefenfaiion Jhall be deemed firfficUniJy 

true. 

BUT a reprefentation^ being only matter of collateral But it is fum* 
information, it is fufficient if it be true infuhftance^ and fenuiL*h^tJS 
Its not being inferted in the policy in the form of a war^ u> fubiUnca. 
xanty, is looked upon as a proof that the infurer does 
not require k to be ftri£^ly and literally true. 

Thus I'-^Thc^rj/l underwriter on a policy had this in- a reprefen^ 
Ikruffion ihcwn to him 5 — " 3500 1. upon the (hip Jf^ius .< ,i g„" ^nd 
« Cifar for HalifwCf to touch at Flymouthy and any port ^u'S^^T/i^"* 
*^ in America* She mounts 12 guns and 20 men."-- To the with 10 camiage 
prcfcnt defendant and the other underwriters, (he was ?6"mcn,and I'l' 
«prc&nted geoeraUy, as a Jhip (f forte. The inftruc- b«y«:— Thitbe- 
turns were daoed the 28th of Juncy 1776, and the flnp' force than the 
failed thpasd of 7«/^ following. But at the time the ft^JXc'rep^ 
.pcdicy was-eiTe&ed, there were neither men nor guns ftniationiitme 

. on ooara* The Imp was captured y and, at the time Ihe 

was taken, (he had on board to carriage guns, (tfwivcfe, r^^^'lZ, ^ji-^ 
t6 men and 1 1 boys, which were more than equivalent 
to*i2 carriage guns and 20 men, in point of ftreagthfiM 
cdiyrenitoce, and for the purpofe ot refiftance^ and it 
was proved^ tha^ in merchant (hips, boys always go bin- 
der die denomination of men.-«It was obje&ed, how- 
ever, Acat guns meant carriage, guns,, not fwivels ; and that f 
men meant Mefeaperty ezcluiiye p£ boys.-^But die court 
.was: of opinion, ihat had this ^epi^feniatitoa of the. (hip's 
: ^orce been a wano^ntyy . the defence muft have prevailed ; 

^ J becaufe, 



J4«. Of R£frifen$ati^nu [Bbok I. 

becaufe, dkough there were more than aormen in tbir 
underftanding of commercial men, yet there were not- 
in fa£b la carriage gutis: But this being a reprffentiUim 
asd not a warrant j» and the ihip having a grealicr {qx^ * 
than if jflie had had xa carriage guns^ there wa$ nq. 
fraud, the reprefentation being true in fubftance (a). 
ThougTsthevoy- If a Fcprefentation iliew that a lefs voyage is intended ^ 
{cnteda7bc!ng ^^ ^*^ which \% dcfcribed in the policy,. yet, if thcrf 
^^*^H*?*-wd^' ^ ^^ fraud, and the voyage aftually performed be within 
the policy, yet, the poUcy, though greater than that mentioned in the 
k aud,*and the reprcfentation| it will be prote&cd by the policy^ 
voyage perform- ^3 where an infurancc was made, *« At and from 

Cd be wuhin the 

policy, it will be « Port V Orient to the liles of France and BourbQn^ Xo all 
^^^^ * ' *< or any ports or places whatfocver in the £afl Indies^-:, 

'^diicyTdeV" ^ " ^^"^^^ ^^Mx or elfewhere beyond ^he Cape gf Gbpd\ 

fcribed to be << Hopey from place to place \ and during tlie {]iip*s- ilay and 

thc"iy/#i ftp'*** ** trade, backward^ and forwards, at all ports and placef,^ 

Adfcrind^wr- cc and until her fafe arrival back at her lafl port o£ dif- • 

/rf, and during ** cliargc in FraftceJ" — In an action on this policy, it ap-, 

and tra^e, «!c. pcarcd on thc trial, that when tlic policy waa fij)- 

A rcprcfcmaiion fcribcd, thprc was a flip of paper wafqrcd to it, and 

dfcfcr»b«l tilt ' ♦ , . 1 . • y r 

voyage to be to fhcwn to the underwriters* on whid\ was written tlic fpl- 

itfL'/frLIr, lowing rcprefeuution : "The ihip has had^3i^9J?(iRl«t^ 

Vhh^^znib k *^ '^^P*^^* ^^ i^.npw a fine and good ueflfclt jhxec dccl^ 

by the ^10/ <^ Intends to fail in September or (Hfsher ae^M ^^ ^ 

4ni j-^Tboogh * *' gP tQ Madeira, the ^les ^ Freutce^ PfH4ifierry% Pki^^^ 

f^ftS'fnthV' "*^ ^^ ^ Fmnce^ and Xr'Ow/rf.yr^Thc-.ftip^iaa^ 

rppretcn-ationbc oa4hQj6th.of f)e€enJfer 177$; aTHTC^ 3^ i^wfi^iwjtl^C, 

to^tioocd"!^ 23d pf July 1777 J continued there till thc aj^.qf^w- 

itStJ^JlJ?' * l^:> i^""''^ i"^*^ ^^ proceeding U> GAi^*p flSiW'f^» 
fVaud^anji ihz ^img&I^ whcre {\\c f^&i the wnter^ Asd>/haiH«gvlh(etf«. 

ed^b^nrwi^b?/ ' undergone ' confiderabi^ repaurst r^^uvned to P^fiJUhenr^^ 
v^&yl^ X77«i from whence. h«nngtaii«ii tahcfbo^nc. 

po icy. «^rd caigo, fee failed for :VQrieftt t but • wa$ 9^«Nre<^ 

at y^i.y.isui. \ ' * , . ' — : — r* — r — : . , ; .:• ■ .^ >.--^.-: ' 

17):. '^ ^ 



{a) This feeiDcd to be the opinion of Lord Manj/uUf and 
* the court ; though thc principal ground <Jf the judgment wmrg- 
,. that alnioft all tho ua^er\sTiter» confidcred the thip to be a fb^ 
^< \>«ithMit fimci §Ddt^prtmiuo^fuitm|to fttcb ^ 

1^ 
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M ihftt tK>yagt in 09obir]Xk that fear^ It a^ptftrpd tb«iC f 
(he fpeat much mote time dian is ufual, in hjet-Rdy^gQi- 
to aAdftoal Bengidi having totiched and ita^d at f<^etal. 
ftiltceif both in g<Ang add returmng,* and diat the diffoencfr* 
%f ittfufahcci i$ one j^ ivAf«^going m Bi^gai aini not t# 
CHifki.^^t^fm eontended oti the pan o£ tiie defendsuu:!^ 
tK« tihe tepitftntatidM rcfttiincd thft voyijge mfored td * ^ 

dife llmib therein fpeeified; and fdme letters Wefe ready 
%frHidiv it Was ■ Tall*; raifed a prefnmption that fh* ^fe- 
ceffity of gdihg- to BtH^H92& mtvtl^ i pretence devifed 
iftcr the eapture,*--Lcird Mansfield told the jury in fiih- 
ffance, ^ That thefirff qttcftioti was, whether the poKcy 
Was void on account of mifreprefcntation, which muft be 
iifaUdtilent, that is, falfe in a MattruJ inlbnce, in refpcft ^ 
t6 the rifle yuh. That the rcprefeiltation meAnt to fay | 
**i will hdve this underftood as my,pfcfcnt intention f 
^'but I will have it In my power to vary it." That 
fraud is found out by the ifeaterlaKty of the pdhtt it is 
charged in; and if difey thoUght that this wa^ awilfttt \ 

jnifreprciTcfttafion *to avoid faying the one per cent, the » 
, defendant would beerititied to a verdid : But if no fraud . .*^ 

was intended, and the real intention, at the tiWc of the - 

rep/efentation, was to go to Chtnd^ the piaintiS* would be 
cfiiitled to a verdift j for the infuted ttight thangc his 
intention and go to Bengal^ that voyage being cteatly' 
protefted by the policy, which, being eipreffled in fhoYrf 
compt^hen^ve terms, gave a gteatet latitude thkn th<^ 
reprefentatiott,^— The jury iecOrdi'hgly found for the 
plaintiff'^(fl),- • ' : - . ; 

' Even if a reprefentation as to the ctoiitfe of the- Vo^- Erch jf »repf«* 
age, be literally untrue, yet if it lid made in cCftfoWritf iru"ii"i^^^ 
to an cftabHflicd lifagc of tf a<fe, iind no perf^A be ikc^ltA * ?/*^*^ V'^f P^*^>'# 
by 'it, and the voyage meaht to be pdnc^^ed be ^ichi^ . be not deceived 
the poHcy, it will not avoid the edntttA. . : .. **^ '^' 

Thus : — An infurance was tfiade oil gd6d^ Oil boaf d a A jQilp infurcd .. 

Swedijh (hip, << At atid from London and Ranifg^e to tldnH^ AWz, with lU^ 

■ '•■ " "' •> •' • •:.-:•': -^i ■»: ' •«-.•.■ :./. bcrrytotoucli ' 
. ' H.in ' ■■ : '* ' ] * *^ ' ;:■ ' A-"-" J- 7i ' ..Hi ' ■ ' ->< ■ • '!' . ■ ' — r?at Opnd, clears 

'^kymtne pattof dti^fitmarin^ up WfObeh frdm Mf. FarFf only, but raieam 
•ote of iOiif oaie, wMdi dtfm Mteili^ ftiM#«c#/iir. * . '^^I^''^^^,'' 
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%iMi of uaiiif, €< ^^th liberty to call at <^/ii//rbfiiig a general (hip ja 
KX'ooI^t*' * « the port of Xanim for Jftf^A*.'.'^.— There was .a 4M?? 
^^^'j^**^*^^^Vritipn m thp policy, that the infurance wass made on 
flkipped there, , |t<xQiUit of ceitain peifoQSj wboyirom their nanwes, feemed 
able to import to he Frmck fubJ€£la.«*-The (hip's clearances, and other 
i^"f AWiS^a^t \£apcr8from the cuftom-houfe in Ltrndon^ were made out 
ojienddMxm, ^ for QBmd ank, but the goods were Shipped for Naniz , 

and alio to 1 ve , i /i • *" i i f ni 

the jight-houfe -and the Ihip w?& intended to go dired^Iy to fhax place, 
down rh^*'6W ^ithout goiog to Oftend. BUls of lading in Fnncb, date4 
«m/.— Thisbemg (hc iSth of July 1778, were figned by the . captain ii} 

acunflanr pr^c- ,. 1 1 . < , ^n j j i_ 

ticc, and known Lonoony Dut purpoituig to be made at iJJtendy and tna( 

in thuTudris ^^ 8*^^ ^^^^ fliipped there, to be delivered at iJantz, 
no fraud on the Thc jolicy was fubfcribcd Yi ^^ dcfcnd^t the 7th of 
Kor will the "" J^^h ^^^ ^^ lading vas taken in between the 24th of 

evade Ire'itght- 7^> ^"^ .^^ >7^ ^f ^^^# ^^ proclamation for 
houfe duties rc/i- making reprifalj on French {hips was publifhed on th^ 

yii gal The 31ft. of July* Two underwriters figne4 the policy afiei; 

^aed h^tbrc*^' ^^ procjarpation at the fame premium given before. T^ 
»nd the Ihip ^aptainj» as foon as he failed, dpftroyed the papers he fia^ 
after"aw!ir from the cuftom-houfc m .Loi^dcn, ^The ihip failed on 
'^maffea'the^* the 24th of Jugujly and was taken \rf the'£«^5^,"an^ 
conh-aa. the goods condemned as French property.— In an aSion 

TuiiM^Fku upon this policy, .one obje£i ion made by the defendant 
<hcr, Do*»g,ii%. was^ ti^at the ftiip had. been clcaredput.for Q/fW, though 

ihe was pever defigned for that place, which was '^ frau4 

on tlie underwriters.— That the fabrication of falTeind 

colourable papers, and the fuppreflion of the true defti- 

p^tion pf the fhip, were circumflirices "orffaud^ tending 

to raiflead the underwriter, as' to' the voyjigc uitetidcd to 

be infured, and the nature of the rifkl — ^To meet this 

.. objej^ion,. it was proved. to jjc the conflant pra£licc^ well 

.. underftood by all perfons concerned 4n. this. branchy of 

' commerce,- that all (hips, going with ^oods of Brityb 

- * manufafture to France^ clear out for Q/?tf;i£/, though they 

do not mean to go thither. The rcafons for this were, 

that the light-houfe duties are favcd : which are payible 

,, when the voyage is biown to be dire£lly do^n the chan- 

« ncl i -ajid that thp French . duties ^ a^te lefs upon goods 

•. ittm Oj/iimdtk^nAoaa^£ftgiMHL A fec6ndflb}e^i0il was, 

. that, as hoftilities were d<$cHred> '>«ftet the pdkgp^. "w«f 

figned^ and before the ihip failed, the defendant ought 

to 



• • 
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to-^bive \aA hotkd^ ^Sta^ Jlc mSgltl hove esoti&d iki» dSfr ^ 
^creliotti whether lie wo«dd <4ittfei ibr ti ' peoce ' pfcmlui)^, 

to fan the riik of a capture $ and ift^R^tr^tlie dotyof the 
kifdred t6 give' the underwriter infbnenatidfi tkat-lhe'fliijp ; 

edntinued in the river after the frrotbituffioilfr- It ix^to 
alfd contended, that in time of wiar/ the exportatiCHd jof , , 
enemy 'i property in neutral bottoms "Was illegal, -and ' 

tfcat an infurance on fuch goods "^ras voiA'— The plain- 
tiff had a verdift; and, on a motion for a neW'trial, 
the coyrt were clearly of opinion that he was intitlcd '\'\ 

to recover. — Lord Mansfield faid;*--^ This verdift is 
impeached upon two grounds; Firjl^ that there was 
^ fraud on the underwriters in clearing out the Ihip for 
Dfiendf when Ihe was never intended ^p go thitJicr. ^ But 
\ think there was no fraud on them, perhaps liot on iiny 
body. What was praftifed in this Cafe was proved to be 
the cowftant cburfe of trade, and notorioufly fo to every 
^ body* The reafon for clearing for (yfetidj and Cgnxng 
bills of ladings as froni thence did not fully appear. 
But at was guefied at. The farmers of the revenue in 
jFr^i;/r^ connive at the importation of Engli/h goods, and 
^ake OJletii duties, rather than exa6i a tax which amounts 
jCp ji prohibition. Biit at any rate, this was no fraud ia 
this Country. "With regard to the evalion of the light- 
jboufe duties, the {^ip was not liable to confifcation on 
jLh'at account (isr). The fecond objection is, that the po- 

I ' fc 4 » #' «... 

. (^) Though the fhip might not have been liable to confifcation for 

evading the iight-houfe duties, yet, ^ one motive fpr clearing oUtfor 

VjlefidwgLS tocoinnfilt a frau(f againfl the laws of this coontry, this 

' feems to be vithin (he reafon of the cafes in which the policy has 

^ be^n h.>lden to be void where the voyage has been undertaken for 

illegal purpofes. Vid« ch^ Jy $ i- & 2. & eh. 5.-^Acconitfig to 

' the foreign writen, a deviation it excul«able» if it be to avoid si toll ^ 

eftabliibed contrary to the law of nations ; Nauiaexctifatprjih^fa^ 

\ferct caufa confervanJijusfuumf quia veQi^al erst iHtcitun^, Siraccia 

de na^ib. p. 3>n. 81^ But if the captain deviate to avoid a toU or duty 

lawfully authorized, this wiQ difcharge the infurert. Su pour tinier 

inipeage UgUtim et aulorite^ hcapilaine ^eeoHoit dt la^voU onB0ahrp 

Vfirok OkfauUxpar eonfeqtmni, lit afiriurt firohni JicfuBigti 4fi 
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PBocikb 



If it be ftatcd 
tkat a (hip wat 
t*ady /o /di/ oa a 
ctrtain daf , 
when in fait flic 
bad (ailed, this 
h a mifrepre* 
ftnUtioik 



Key wiA mtde before, and the ihip (kiled after , (he pfo- 
damatioii for repr^ab. But a war waft at that time ex* 
pe6ked bj every man tn both countries ; the ambafIador$ 
of both wete recalled ( the fleets at fea, waiting for each, 
other fo i\|^t | and the PMu and Luwne taken from tho 
tnemy. It is indifiercnt whether the goods were French 
or Engljfik : The riik infured extends tp all captures ; and 
as the fame premium was accepted after the proclamation^ 
that was paid beforej it appears that the war?ri(k was. in 
view when the defendant (igned. — Shall he avail himfelf^ 
of an event which increafes the riflc> but which he had 
in contemplation when he underwrote the policy V^ 

Every rcprefentatioh refpefting the ftatc of the .fliip, 
and the time of her failing, is material ; and therefore' 
if it be dated that a fhip was reaJy id fail on a certain 
day, when in fa^ (he had failed the day before^ this is 
both a mifreprefentation and a concealmcnt| and will 
avoid the policy (j). 



{a) Per Lord Mmt^ldiik FtUk y, SnMm^ wi N. P.Am^ 
iSa, inf. 348. 



\ 
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CHAP* X. 



Of Concealment f 

P^ONCEALMENTi <stfupprtffio vrrf, Is nearly dlliccl ta a fraudulent 

mifreprefcntarion, or attegathfaljs^ and confifts iri the J^Ji tbtson^ 
fraudulent fuppreffion of any fadl or circumftance mar ^^ 
terial to the riik. Dolus malus non tantum in eo eft^ qui 
JaUendi caufd obfcurc Icqukur ; fed ttiam qui injidiose obfcurh 
diffimfdat {a). This^ like every other fraud> avoida the 
contx^fi ai initio, upon principles of natural jufticc. For, 
as the £1^ upon which the rUk muft be eftimated gene- 
Yally lie within the knowledge of the infured, or of hil 
agents^ the undetwriter muft, in moft cafes, rely on him 
for aH die neceflary information to enable him to decide, 
upbn wktt terms he wiM take upon himfelf the propofed 
fiflcf and he computes the premium, and enters into 
the contrtf^, in the confidence that the infured, being 
fully informed of all circumftances relating to the in- 
tended voyage, has dealt fairly with him, and has kept 
back nothing which it might be material for hiin to kMW- 

Bu|: it is not merely oii the ground dl fraud that a con- f^cn an innor 
cealment avoids the contraA : Eren a concealment which ""\*^*??!!tll 

mtnt, It mate« 

is only the efied of acoident, negligence, inadvertence, rial, wUi avoK| 

or miftake, will be equally fatal to the contrafb, as if it * * ^ * ^' 

5Brefe intentional and fraudulent (^). Not can the Infured, 

by tendering any increaf; of premium, require the infuret 

to coofitrm it } for the infiner has a right to fay that he 

would not have fiibferibed the poKcy, upon any terms, if 

ff be had not been deceived (r), 






(e) E K 4)» % ±, de dolo vat]ot^{i)Ttr Lord Mamjleld, ia 
farter v. Boehmt I BI, 594^ 3 Bur. 1909^ aod in RaUljgk v, 
Sbooliredf inf. 349«— (') Vid. Emerig* torn, i^ p* 20. 



Ui^ Of ConaalmenU j^Boofcl; 

The inforcd jt dierefoTC behov«8 ik^ infuTcdi from snotites of cdow 

^ifcioie aH ma- mou prudcncc, to loform himfelf of cy^ USt and cir«^ 
jftiiici!'^""' cumftancc which may throw the imallcft Ught on the na-' 

Hire and perils of the propofed adyentvit; and he if- 
hound by principles of moral honefty to difclofe totho 
infurer all f^ch circumftances with 'the moft unrefenred 
iCandour and franknefs. 

In this chapter we will conGd^r^ 

I. What (hall he deemed a material coacigalmcot \^ • 

^j What things need not.Ve difclpfed^ . 



Se£f. I. , 

* — 

Whatjhall he deemed a maferial Concealment. 

IThatcv^ r«. EVERY iz€t and circOmftacce which caii poffihly Uitr 

Sri^(wt>ftU ?^^°cc the mind of Ac infurer in dci^rrainin^ ,whethgr 
time ot {ailing^ hc Will undcr^Tite the policy at all, or at w^ pranupni 
4bfck»(c4 kc *^*U underwrite it, is material. Therefore, whatever 

^efpe&s the (late of the fbip, the tin^e of her (a^lingjt |he aaj 
turc of the employ in which ftic is to be eng?£C>d»:^c* 
ought to be fully and explicitly difclofed ; and tha-kecping 
back any faft of this Ibit, will be fatal to tlie cont^aQ:^ 
And} in fuch cafe, the c^nc^almenjt fo yitiatos t^ie policy 
that it will afford the infured no rem^y^^ even for a'loii^ 
arifing from a caufe unconnected with th^ h£k or circonv* 
ftance concealed ; for a concealment is to be confidercd^ 
not with reference to the event, but to its pSeEk, .at the 
iirne (J^ making the coniraB {a) , 
Hie broker's A^ where an infurance was nouide pn a fl)ip fioin Pij^ 

ISfuife&ip w« ^^"^^ ^^ ^nfi''^^ *^^ "^ appeared that tlw brpker>inftruc- 

leariy to fail on fxou^ ftatcd tliat the ihip was re^dy to fail on the 24th of 

\tmber^ wUa in JDccmber, >Rrhen^ in £a£l, flie had failed on the ^3d.r* 

i»?cdon^tvIeaid- ^^^ Mansfield ruled that this was a m^^erial concealment 

Thif ii a roato^ and mifreprcfcntation : He faidi — " In all infurancesit is 

aacf miifcpn- efiential to the contra^, that the infured fliould repieient 

feaoiMn. ^^ true.ftate of ^bc {hipi to thcbeft qf hisjcnowtedge. 



nUk V. ffmitwp 

at N. P. Pmrk, -"" ' 

181. 



(mJ Vid. Seaman ▼• Fonnerea9, 2 Str. 1 183, inf. 35a. 

Op 
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Oa diat inforaiatioA the underwritm engage. If he 
iWtetiiata^ aj^^, whieh he does not know to be true, 
but offly lielieves it, thb is a mifreprefentation. H^ is 
bound tio tell the tufderwritets truth. The material point 
in this cafe, dierefore, is, had the (hip failed or was Ihe 
in port ?'' The jury, upon this direction found for the 
defendant. ^ 

So, where an infurancc was made on a fliip, <* At and The Infurerf, 
« from the cdtfft of Africay to her laft difcharging port l^"^^ had 
«^in the Wefi //irf/V/.'"— She failed from the coaft of Africa^ H'<^ from the 
on the 2d of October j and was captured on the Oth of on a certain day, 
December.-^On the aad of Fibntary, the owner received tt^lt^^ 
information that flie was well, and had failed from Africa "**A ^1^\ 
on the za of October ; and on the fame evenmg wrote to material ca«- 
a broker to get an infurance made on her, adding thefe ^^''^'"^- 
words;— ^*' As flic is rcuher hti^. and we do not think it ^f'*^'^'/- 
♦« prudent to run fo large a rifk at.fo critical at a time. N. P. MS. i*«rl, 
** We expeft to hear of her foon." — Fearing, however, * '' 
that if fome intimation were not given of the informa- 
tion tncy had received, this might affedi the policy, they 
ordered thi^ broker to add to his inftruftions, ** Tie above 
jfhtp was on the coajl the xd of October^' but faid notliing 
^i her having failed on that day. — On the trial, it was 
cbjcAed, that there had been a material concealment oi • 
the true ftate of the fliip. — Lord Mansfield told the jury 
that the infiu'cd were bound to rcprefent to the under-^* 
writers all the material circumftances relative to the (hip 
and the voyage. That if he did not, though tlie omiflion were 
by accident or negligence, the underwriters were not liable. 
Aforthriy if he fupprcHcd or mifrcprefented from fraud': . . 
That the plaihtids in tills cafe, having concealed a mate- ^ 
rial part of the information they teceived, it was a fraud, 
"and the infurers were not liable. — ^The jurv under this 
dire£lion, found for the defendant.- 

The following cafe, though upon* a mere queflion. oT A w«;Wwind»d 
fa£l, will ih<;w to what length the courts will go conceaj««ot • 
Upon 'a well-gf6uridcd fufpicUm of'friudulent conceal- *,^f";;^^'^ 
' Aient. ' - - — " ■ * ' • • . ' : 



>.** »• 



One 



SI* 



C/.Ctttaalmttit, 



tfibol^t 



An intlraaM 
friend of the 
•wnerof a fliip 
heariiig of ber 
bcin^ luAf in* 
foniM bi» clerk 
of the miki'oi- 
tunei andhcythc 
Cimcd^y, by 
oKJf r of the 
•wncfi write* to 
luive an infur- 
ance efft^cd ^a 
the fhip:--^Tbc 
coocoilment by 
the€kfk»voidc4 
the policy » even 

|uppoA"f <^ 
owner bimfelf 

^uite innoccot. 



hff in Dom. 
Pruc. April iSthi 

4785. P* A 
a«9. 



Concealment of 
the time of the 
Ihip'ifailing 
avoida the po* 

»««y- ^ 

Jf4i/, Efp. Rep- 
J73- 



One Bopg at Grttnocif ft friend <^ the evncr of the 
Ihip i'^iiKs^s dnd ptrtncr with him in feme other adv«n« * 
tuies, waa informed by a perfoa juft anriTed at Ginmct, 
that the J^eggf was taken« JSbd;^ ^S;(#«i/ it migAi ie ewuaU^ 
aad die fame day had a converfation with the owner^a 
ckrk % but the clerk, in his evidence, depofed, that at 00 ^ 
part of diat day had he any converfation with,* or infor- « 
maidon ^m Boog^ relative to the Piggfi nor any [hint 
from Inra or any other peribn rehtive to the making of any ^ 
infnrance upon her, further than Boog*! a&ing him, < if 
* hi knew tuheiber there noas any infurance vulU upon her, " 
Afterwards the derk, by the defire of the owaer, wrote 
to get an infurance efie£ted, which he did without ftating '^ 
a word to his mailer of the converlaticfti widi Boog. — 
Upon this cafe, though it did not appear that the owner 
knew of the lofs at the time he ordered his clerk to 
write, yet it was decreed by the Lords of Seffioa in Sro/- 
landy and their decree afterwards affirmed in the Houfe 
of Lords, that the infurance would not have been made^ 
if the intelligence of the capture of the Peggy had not 

, arrived at Greenock the preceding day ; and that there* 

^rc the policy was void. 

The reafon of this decifion feems to be, that though 
no knowledge of the lofs, at the time of making the in- 
farance, was brought liome to the owner himfclf, yet 
what paflcd between tlie clerk and Boog rauft have been 
deemed fufiicient proof that he knew of the lofs at the 
time he wrote the letter \ and hi^ cpncealment of that 
was fufficient to avoid the policy. . , 

So where the plaintiff received on the 24th of Novemier 
a letter from Lijbm^ dated the 8th of the fame months 
that the fliip was ready tefatl, but did not make the in- 
furance on the receipt of the letter, nor till the^^d of 
December^ after the aroval of another ihip which failed 
at the fame time with the (liip infured, and did not then 
communicate the contents of the letter to the under^ 
writers.*-Lord Kenyon held this to be a conceahnent which 
avoided the policy, (fl). . 



■•i^* 



(ff) Vid. mhjlerv. Rafter^ Efp. Rep. 407, and Cbamramfu, 
An^rjldn^ Peake, 43. 
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It b in Uvm caft^i neoefl^ ta ftsitc ta dc unkr- l^a<bipistiib^ 
writ^dT^tlie n^tuce of ibe ^ice ki whicUtbe Ihip ia^taliQ T<»mce of pecu. 
employed. K this be iitttm4e4 vi* jmy mnwriinwiF IL'^jlr^*^^* 
d^i^cr, die conceaime^t of k nr^mo^A iha pofic^* ^*i« inftwv 

MmerigoM (#) repoits.iiie foUoivriiqig riodSoB txh pKore.'tbii :. 
inopofiriom — ^A &ip wast chasteeed by.tfas coMmAifes 
of the French aniiy> and the owner enufi^ her tt)^ha !»'* 
{\xrcd, wi^ut meiHionu^ the satitie of Ac ftmce^ftt 
w;^.to be employed in,.whkJ»wa« very libel j tA he st» 
tended with extraordinary rift: : la f a£i the eommifiMmM 
were under the orders of the eommaading •fficer, in. tW 
execution of which the ilup was loft« It was decreed ia the 
Parliament oi jUx that the inforecs were notaafwerdilc 

It is advifeahk for the brdcer or agent to difciofe ^ he A iiMt«riartMr- 
knows rcfpcai^g, the propofed adventurcu wA not t^ SttoliTrthe fta^ 
prefume to ejiercife hia own ju4gi9eiit nppn the jmaie* *^*^?*j*i*,^*» 
nality of any p^^rt of it j fpr u^ m repmentuig the ftate becaufe the bm 
of the fhip, and the laft intelligence concerning hci* he !^"^aJ^j|}^ ^ 
do not difclofe the ^vhoU^ and what he eonceala ihaU 
appear to be matirml^ the contrai^ will be voidt tham^ 
the concealment be without any intention of frauds but 
merely becaufe hi thought the nutters concealed ooma- 
Unal{b). , 

Even doubtful rumours refpefUng^ fafety of a fliup <vnv4o«iiifW 
which is meant to be infurcd lofior not l^ how little a^^^Tflfe^ 
credit foevcr the awner hinxfelf may give then^.. oughf lil^TwcSL 
to be faithfully difclofed to every underwriter y an^ the 
withholding fuch informa^on will avoid the contract* 

As where a man, having a doubtful account that a Qiip, Da Cjpm v. 
like one hdonging to bimfetf, had been captured, caufed w' 170?'^ 
his fhip to be infured, without giving any notice to the 
underwriters of what he had heard.-^In this cafe it was \ ' ^ . 

determined that the infurance was void ; for though the 
infurcd had no certain intelligence that his fliip was . 
taken i yet^^ if he ha4 fairly difclofed what he had hear^, 
it xnuft be fuppofed that the, underwriters would at leaft 
have infiiled 9n a higher pren^iumi if the j would have 
infured at all. 



> lii y ' ^ m.,mm^t^<^tm*,^mmaatt 
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The owner of a Sd| vKcTC an infurancc was made on the fliip Dovj^qa 
€elved ur^ain the 25th of Aup^j and it appeared thkt the agent fof 
jn»mj*nce of ^^ infured had received a letter from* Qmoei P^ days 

her Vemg loft in ^ • i» 1 • 

a il»rm, get! her before, dated the tift of Augti/t^ wherein the writer 
^&r^T informed Km* « that he had been^ in company with the 
«^«««»-— « Dwy on the laA^ and at midni^t loft fight of her 
b void, lod < all at once ; that flie was leaky fhc day before, and the 
a^iUfte»*hS *««^* day there was a hard gale.'— The (hip however 
*orm, yet the continued on her voyage till the loth, when fte was 

iafuicr fliflU not.-— ---' - , ,. 

Vt anfvtrabie taken.— Though there was no pretence of any knowledge 
« Jll""^*^' of Ac aftual lofs at the time of the infurance, which 
■ was niade in confequence of a letter, received the i5th 
mrtmiy at*N. P. o^ Augu/t^' ixoTCi the owncr abroad, dated the 27th of 
X Sir. ugj. June: yet it was holdenby Lord C. J. Lce^ that this was 

a concealment which avoided the policy; and that it was 
not material that the lofs was not fuch as the letter Ivo- 
ported I for a concealment is to be confidered with re- 
terence to its ciFeA at the time of the contraSy and not to 
be judged of by fubfeguent events. He therefore thought 
this a ftrong cafe for the defendant, and the jury found 
accprdingly. 
The BOT'Com- jjj ^^ ^^^^ ^f ^ayne v. Walter, which we have al- 

plianccvithaa ^ , •' t t »^ 

ordinance, ready noticcd fajt it appears that by a French ordinance, 

trary'totheUw ^^^ ^^P^ ^^^ declared Uable to capture, whereof the. 
m "ht itohi dif- '^P^^argo fliould be the fubjeft of a ftatc at war with 
doTed. France^ and it feems to have been the opinion of Lord 

Mansfield, that though this ordinance was contrary to the 
law of nations, yet, that if a neutral infured knew of 
fuch an prdinance, and had not complied with it, he was 
bound to difclofe thisxircumftance to the underwriters, and 
the withholding it would have been a fatal concealment. 
A eoneealmenf The obligation of a ftrift obfcrvancc of good faith^ 
writer wHiavcid IS equally binding on both parties in all contra£t:s $ and in 
fhe^poiicy,, as to ^^ ^f faifurancc, the underwriter, as well as the infured, 

is bound to difclofe all circumftances within his know- 
ledge aficfiing the rilk. If, therefore, it appear that, 
at the time he underwrote the policy, he knew .that the 
fl&ip was arrived fafe, the contrafb will be void as to him. 



•• 



(a) Sop. 333. 
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and an zQion will lie A|;^mft him t9 t^(3^fw back the 
premiam(a)« 



So6t. 2. 
ff^bat things need not be difchfed. 

m 

BUT either party may be innocently fileat as to m^nj 
matters which are open to both, and upon which they 
may both exercife their judgments. * Aliud eft celarcj ,attr9*%t^t. 
aliud tacere : Neque enim id eft celare ^uicquid reticeas \ fed • ^' 
mm qwd tu faaSy id ignorare^ emolumenti tut caufdy velis 
eosj quorum inter/it, idfcire{b). This definition of con- J^**^*'* 
crealmentj reft rained to the efficient motives -and pr^ife 
fubjcft of any contraft, will generally hold to majceit 
void in favour of either party who is jnifled by his igOQ- 
ran^e of the thing concealed. 

The infured may be innocently Clcnt as to wh?it the The infiirc^ 

1 II 1 1 t I. need noc fljfetoft 

underwriter knows as well as he, however hjC may have wiuc the wdtr- 
come by his knowledge ; Scientia utrinque par j^arfs f9a^ Zrwh^lt^^ 
trahentes facit. The infured therefore needs not mention ought to know, 
what the underwriter aught to know, what be takes upon 
himfelf the knowledge of| or what he wave§ being in- 
formed of. The underwriter necda »Qt t^ be told what Jef- j^ whatieftn 
lens therifk agreed upon, and is underftood to bp compn- the rUk« 
fed within . the es^prefi^ terms of the policy. He needs ^or gcnfloi t«» 
not to be told what is the refiilt of pditical fpcc^tlatiow* uuon.**^'***^ 
or general intelligence : For inftance, he is bound to ^, ^^ *^^ 
know every caufe whiph may oqcafioa natural perils; ^s fureriiprerume4 
tfie difficulty of th^ voyage \ the y*riati(» of feafons ; ihie ^^ "*'^' 
prohabiUty of lightmngt hurricanes, Sec. : He is boun4 
to know every caufe which may occafion political pcinlSf ' 
fxoai the niptiixe of ftates, from war> and "the various 
eperationd of war : He is bound to know the probability 
•f fafety from the continuance and return of peace, from 
the ind>ecility df theenemy, the wcafcnefs ^f their ctiiin- 
cJls, or their want of ftrength. 



{a) Per Lord Mansfieldy in Carter v. Boehm^ i Bl 594# 
3 Bur, 1909.— f^y^ Cic. dc.off.l. 3, c, 12, 13. 
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If an underwriter infure private (hips of' ^I'af ffotfl 
ports to ports, and from places to places, any where j 
he needs not be told the fecret enterprizes upon which 
they are deftined ; becaufe he knows that fome expedi- 
tion muft he in view j and, from the nature of the cafe, 
he waves the information. If he infure for a certain 
term, ht needs not be told any circumftance to fhew that 
the riik may be over in lefs time : Or if he infure a voy« 
age, with liberty of deviation, he needs not to be told 
what tends to (hew that there will be no deviation. 

Neither is it neceflary to communicate to the under- 
writers that the (hip infured is foreign built^ thougli this 
enabled her to fail without convoy, and without a licenfc 
to do fo,. being within the exception in the ftat. 38 G. III. 
c. 76, } 6 ; it being the bufine£s of the underwriter to 
obtain this information for himfelf {a). 
Thinjf need not Mcn argue diflferently from natural phenomena and po- 
whtch are equal- Utical appearances: They have different capacities, dif- 
ly •?««. to both fcrent degrees of knowledge, and different laitcUigence : 

But the means of information and judging upon thpfe fub- 
je£is are open to both : Each profeiTes to a£l from bis 
, own fagacity j and therefore neither needs to commimi- 
cate to the other. 

Thofc thing* The reafon of the rule which obliges the parties to a \ 

difciofcd*^ ^ich ciutual difclofure . of all material information, is to pre- ' j 

the ope privately vent fraUd and promote good faith : But it is applicable 1 

o/heThw no rea^ to fuch fads Only as vary the nature of the cqntrad, 
fomofufpca. ^ixich one party privately knows, and the other is ig- 
norant of, and has no opportunity oi knowing, nor any 
reafon^ to fufpeft. The queftion,- therefore, in cafes of 
concealment, muflt always be, whether there was, xmdcr 
all the circumftances, at the time the policy was under- 
written, a full .and fair ftatement, or a concealment : Frau- 
dulent, if defigned} or, though not deiigned, varyi^ 
. materially the^je£l of the policy, and changing the nflc 
under (tood to be run {b) ; and in both cafes avoiding, the 
contraft. 



(fl*),R. Long V. Bolton^ 2 PW. (k Bof. 209, — {b) Per Lord 

Mansfield \si Carter v. Boehm^ l BL 594, 3 Bur. 1909. 

It 
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It is a mt, that it is unneceflkry to make any com- There need be 
munication or difclofurc of that which the infured un- prefcntat^on as 
dertakes for by a warranty exprefs or implied ; and there- ^? 'hcftate of 
fore it is not neceffary tliat there ihould be any repre- being covered 
fentation as to the ftate or condition of the {hip previous war^anJjT^lit** 
to the efFefting of* the policy ; becaufe, in every contradi *« » fca-wor- 
of infurance, tliere is an implied warranty that th^e fhip is 
lea-worthy. This was determined in the following 
cafe. 

An infurance was made on a fliip ;ind cargo from Ma^ Letters, therer 
deira to Charhjlown.—Tht Ihip being captured in her e^puiMefcVib- 
voyage to Charleflown^ an aQion was brought oh the po- i'»g if^ had itaic 
licy, in which it appeared that the captain had wrote her outward 
two letters fr6m Madeira to the owner, ftating that the (hip "l^y^J^* """* "°^ 

' o * be (hewn to the 

• had been very leaky on her voyage thidier, and that the undt-rwritcrs m 

' pipes of wine had been half covered with water: Biit, fuD°cqTent"o*uc. 
in anfwer to this, it was proved that the leak had been — — 
Completely flopped before the fhip failed from Madeira. — a*,^, at n/p. 

* It was infiflcd, however, that the not difclofing of the ^xlV^l'n^^* 
two letters was a material concealment which avoided the Fu,k, 219. ; 
policy. — ^Lord Mansfield told the jury, «« that there was 

no necefHty to communicate the letters to the under- 
writer, or to flicw the condition of the fhip or cargo at 
the end of tlie former voyage.. " It is true/' faid he, 
« that there fhould be a reprefcntation of every thing 
relating to the rifk, which the underwriter has to rim, 
cxcbpt it be covered by a warranty. Jut it « a con- 
dition, or implied warranty, in every policy, that the 
fhip is fea-worthy, and thexefore there is no necefEty 
for a reprefentation of that. If fhc fail without being 
fo, the policy is void. The letters might be material 
evidence to fliew that the (hip was leaky in her out- 
ward voyage j and if nothing had been done to her at 
Madeira^ Acre would have been ground to fiippofc 
that (he was not fca-worthy when flie failed from 
thence. But the faft now appears that the leak i^as 
(lopped, and fhc was in good condition before fhe failed 
from Madeira :" Accordingly there was a verdift for the 
plaintiff. 

4 » ^ Em^rigom 
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Hor is ir nceef- 
fary to ftate 
wh;tt may rca- 
fonably be ptt' 
(kMbcd. 



Or what eithgr 
D«rty may 
know* 



Kcpr a cir- 
ruinftancc made 
material by a fo- 
reign ordinance, 
of which he was 
ignorant. 

Mayney.Jfniierf 
£. 2z <7. in. 
B. R. MS.— 

5.C. FMrkl^$, 



.Emerigon (a) mentions a cafe from which k may be in- 
ferred that> in fome indancesy the ftat#of the ibip ought t6 
be reprefented to the infurers^ and that> in othets, th6 
infurers will be prefumed to know that the {hip is moft 
fea-worthy. That was the cafe of a fliip taken by a 
French privateer, after an a^ion in which (he loft her 
main and mizen mails. The captain of the privateer 
brought the prize to an anchor, and imniediately fent or« 
ders' to get her infured^ which was done, but without men- 
tioning the ftate (he was in. The (hip being retaken by 
the Englijh^ the infurers objected to pay the lo(s, bectufc 
the debilitated ftate of the (hip had not been ftated to 
them. They were condemned, however, to pay the full 
fum infured, upon the ground that they ought to have 
prefumed that a veifel captured, after a battlc,.muft have 
been dimaged. ' / 

The following cafe will (hew that the infured is not 
bound to difclofe a circumftance made material by a fo- 
reign ordinance, which may be known by either partf , 
but which neither ^ bound to know, and which ^^ithcr 
in h€t knows. 

An infurance was made on a Portuguese (hip, war- 
ranted neutral, at and from Madeira to her port of dif- 
charge in Jamaica^ with liberty to touch at the JLeewai^ 
J/lands.'^Th& (hip wa6 captured by a French priyateer, 
and condenmed in the court of admiralty in France^ on 
the ground of her having an Englijb fupercargo on board \ 
the French having lately made ap ordinance to authorise 
this, fimilar to one made in 1756. — In an a£kioq (o re- 
cover this lofs, it was infifted for the defendant, -that the 
plaintiff ought to have difclofed to him that the fupercargo 
wafr Engli/h, — But it was determined by Lord Mansfield 
and the court, that if neither party knew of this ^u'bitnny 
ordinance, which was againft the law of nations, neither 
was guilty of any fault. If tlac defendant knew of it» 
he ought t6 have enquired what fupercjirgo was oil board* 
But, in this cafe, both being ignorant oi this ordiaance^ 
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(a) Vol. I, p. 172. 



both 
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both were innocent; and in fuob cafe> the underwriter 
xnuft run all rifks. 

I fliall conclude the prefent chapter with the following 
lingular cafe, which, though not upon ^ marine polic]^, 
turned upon a queftion of concealment. 

An infurance was made for a year, frpm the i6tli of Tncfovemorof 
Octobir IJS99 againft the capture of Fort Marlborough^ in fureHt ag'^finft"' 
the ifltnd of Sumatra* by an enemy ; for the benefit of <^apf"'<; ^^^j » 

r> rr"t ' year: It it 

the gDvemor Geo. Cart^r.^^Tht governor's inftru£lions foir not nec€fl*ai7 
the infurance were dated the iid of September 1759, ai>d r^cLurionf 6a 
the policy was figned in May 1760. The fort was taken ««>« p'<>b»i'|i«7 

by Count D^Efiaigne within the year, viz. in April 176©, 

and Tan aftion brought to recover the lof$.^-rOn the trial 3^'/. 1905I'** 
it was objefted that diere was fraud on tlxe part of tha ' ^^^ ^^^' 
infured, by the concealment of circumftances which ought 
to have been difclofed \ particularly the w)eaknefs of th^ 
fort, and the probability of its being attacked by the French^ 
This was offered to be proved bj two letters \ one from th« 
governor to R. Carter his brother and agent \ and the other 
to the i/id!r0 company, from which it appeared that ^t French^ 
"being unable to relieve their friends on the coaft, were 
tibe piore likely to make an attack on this fettlcment, which 
they had defigned to take by furprize the year before 4 
and that the broker who efie£ted the policy, on his crofs 
ciomination, faid that vi his opijtien^ thefe letters oughf 
to have been produced or the contents difclofed ; for if 
they had, the policy would not have been underwritten* 
' '—In reply to this, it wa« Ihewn that the governor had 
>2 0,000 1. in e&ds in the fort, and only infured io,oooi. \ 
diat it did tiot appear that die French had any defign to 
make the attack tiil the end of March \ that the governor 
|iad a£ted as in full iecurity down to February^ and ia 
that month turned his money into goods; and that, 
though his office was mercp^ntile and not military, he was 
guilty of no fault m the. defence of the place, which was 
rot calculateji to refill an European force, but only for 
defence againft the natiyes, — The plaintiff had a verdi£l. 
r— A new trial was mpved for, pn the ground that all. the 
fTiDCumft^ciSs wert; not fufficientiy difdbfcd to the under-^ 

4a J writers. 
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^inritcrs. — But the court, after time taken to deliberate, 
were clearly of opinion that the plaintiff was intitied to 
iecover, and that the verdifl: ought to ftand.*— Lord Mans-: 
fiildy in delivering the opinion of the court^ faid ; — " The 
contingency was, whether Fort Marlborough would be atr 
tacked by an European power, by fea^ between OB^htr 
1759 and OHober "1760. If it was, it mud be taken, 
being incapable of refiftance. The underwriter in London^ 
in May 1760, could judge much better of the probability 
of this contingency, than governor Carter could at Fori 
Marlborough in September 1759. He knew the fucccfs of 
the operations of the war in Europe^ what naval forces 
die Englijb and French had fent to the Eafl Lidies^ and 
whether the fea was open to any attempt from the French. 
He knew, or might have known, every thing which was 
known at Fort Marlbqrough in September 1759, of the ge- 
neral ftate of affairs in the Eajl Indies^ or pf the parti- 
cjilar condition of Fort Marlborough, by the fhip which 
brought the orders for the infurance fa J. Under thefc 
circumftances, he infures againft the general contingency 
of the place being attacked by an European power. If 
there had been any defign on foot or enterprize begun in 
September 1759* it would have varied the rifle undcrftood 
by the underwriter, on account of his not being told of a 
particular defign then fub/jfiing. But the governor had no 
iiotice of fuch a deCgn, nor was there, in h£t, any fuch . 
defign. ,Thc attempt was made without premecttadon» 
from the fudden opportunity of a favourable occafion,. by 
the <:onnivance of the D^tch vhich tempted D'Eftaignf 
to break his parole. — As to. the firjl concealment, tliat 
he did not difclofi^ tlie condition of the place, — ^The unr 
derwriters knew that the infurance was for the governor^ 
who muft be acqjiainte4 with the (late of the place, and 



{ay There is nothing in the repprt pf this cafe firom 
)vhcnce it can \ft fairly inferred, that the underwriter knew^ 
or might have known, all thefc things. TbeprobabiUty fccms 
to be the other way j nor is it any cxcofc for a conccalnteot, 
that the underwriter n^ight, by enquiring, have learned ail tli^t 
it vasyieccfrary for him to kpowt 

who 
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who could not difclofe it confiftently with his duty (a)\ 
but, by infuring) he apprehended at lead the probability 
of an attack. With this knowledge, and wiAout afking , 
a queftion, he underwrote \ and, by fo doing, he took 
the knowledge of the ftate of the place upon himfelf ; 
though it was a matter about which he might have been 
informed various ways : It was not a matter within the 
private knowledge of the governor only. But, inde- 
pendent of that, it is enough if the fort was in the con* 
dition ill which it ought to be, which was only to refill 
the natives ; in like manner as that a fliip infured is pre- 
fumed to be fea-worthy. Tlie contingency infured againit 
was, whether the place would be attacked by an European 
force, and not whether it would be able to refift fuch an 
attack, if the Ihips could get up the river. It was found 
that this was the contingency . in the contemplation of 
the parties. — Thtfecond concealment was, his not having 
difclofed that the French^ not being, abla to relieve their 
friends on the coaft, might make an attack on him. This 
was mere fpeculatibii diftated by fear, and not a faft in 
the cafe. It was a bold attempt for the conquered to 
attack the conqueror in his own dominion. The prac- 
ticability of it depended on the EngVtJh naval force in 
thofe feas, of which the underwriter could better judge at 
London in May 1760, than the governor at Fort MarU 
borough in September 1^59* — ^The third concealment was 
that he did not difclofe the defign of the French to at- 
tack the place the year before. That defign refted merely 
in report ; but taking it in the ftrongcft light, it is the 
report of a defign the year before ; but then dropped.— 
Another filence, not objeftcd to was, that it appeared by 
the governor's letter to his agent, that he was appre- 
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(a) The argument here ufed is not quite confident with a 
fubfequfnt part of this judgment, inhere, to prove that no fraud 
was imputable to the gOTcrnor, it is fiiid,— «« By the ikme 
<< conveyance which brought his orders ta infure, he wrote to 
M the company every thing which he knew or fufpefled ; and 
<* defired notbing tq be \c^t a fecr^t which he wrote either 
f* to (hem or hi! brother." 

A a 4' bcnfivc 
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ficnfive of a Butth war : That he had good grounds for 
this apprehenfion appeared from the fubfequcnt ccnduft 
of the Dutch^ to whom the lofs of the plac^ was owing. 
The reafon why th« counfel did not objeft to this con- 
tfialmeilt wai, becaufe it niuft have arifen from political 
fpeeulation, and gciictal intelligence ; arid it is not ne- 
^eflary to difclofe fuch thirigs to an underwriter. — ^With 
rcfpcd to the opinion of the broker, the jury were iiot 
bound to pay the lead regard to it. It wae mer§ opinioir, 
^ter the event. If rightly formed, it could only be drawn 
from the fame premifes from which the court and jury 
were to determine the caufe \ and therefore improper 

r 

and irrelevant in the mouth of a witrtefs. — ^With rcfpcA 
to the governor, there was no ground to impute fraud 
to him. By the fame conveyance which brought his or- 
^ ilers to infure, he wrote to the company every thing ho 

knew or fufpe£ted. He deiired nothing to be kept fecret 
which he wrote to them or to his brother {a). The rca* 
ion of the rule againft concealments is, to prevent fraud 
and encourage good faith {h). If the defendant's objec- 
fiona were to prevail, in the prefent inftancc, the rufc 
would be turned into an inibrument of fraud. The un- 
derwriter, knowing that the governor apprehended dan- 
, ger, afid that he muft have fome ground for his appre* 
henfion, being told nothing of either, iigned the policy, 
without aiking a queftion. If the objection, " that he 
was not told" be fufficicnt to vacate it, he took the prc- 
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[a) Whathfc wr6te to the company was iiot likely to be bade 
puWrc, and therefore not likely to come to the knowledge of 
the xirfderwritcr ! What he wrote to his brother ought to have 
been difclofed : And though this conceaUient might not be 
■imputable to the governor as a fraud^ yet its effcA in avoiding 
the policy would be the fame. It ts faid that, he def! red no- 
thing to be concealed : But a concealment without the defirtt 
or even agailift the will, of the infurcd, will avoid a policy. Vid. ' 
ftp- 335-'*-(^) We hav« his Lordfhip'i authority, and the 
«lthority of plain rcafcn'for faying, that a concealment may 
avoid a poHey^ aod yet be quite innocent. Yid f«p- 347* 

mium^ 
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mium, Immng the policy to be void (ajy in order .to 
gain if the siltemative turned one way, and make no fatis- 
faflion, if it turned out the other. There was not a word 
faid to him of the affairs of Indian or the ftate of the war 
there, or the condition of Fort Mariborwgh. If he thought 
that omiflion an obje^lion at the time ft J, he ought not to 
have figned the policy, with a fecret referve in his own 
mind to make it void : If he difpenfed with the inforilia- 
tion fcji and di'd not think this filence an obje&lon thenj 
he cannot take it up now after the event/' 

I hate ftatcd this celebrated cafe, and the arguments in 
fupport of the judgment, more at length than was confiftent 
with the plan of this work ; and I have taken the liberty to 
make fome ihort remarks, in the form of notes, on feveral 
paflages, which appeared to me difputable* For with all the 
veneration and deference which 1 feel for the diftinguiihed 
chara&er and talents of the noble perfon who delivered 
that judgment, the duty of the talk whicli I have impo(cd 
upon myfelf obliges me to declare, that I have not bten 
able to fatisfy my own mind that it is warranted even by 
the principles which his lordfhip himfelf lays down as tlie 
bafis of it (^. A ftronger cafe of an infurance againft the 
policy of the law could fcarcely be put than one in which the 
infuredlayshimfelfundertheneccilityeitherofrevealingthat 



{a) How could the underwriter inow that the policy was 
void by rcafon of a concealment, without knowing what was 
concealed? Upon whom docs the obligation lie; the infured 
^o dtfclofe what he knows, or the underwriter to fifh it out by 
aiking que (lions ? The argument goes to prove, that if the un- 
derwriter afk no queRions, the infured is obliged to difclofe 
PQthing ; which is true only with refpedl to matters of public 
notoriety. — (I) How could he judge of the omiffion, without 
knowing what was omitted ? — (r j How could he be fuppofed to 
difpenfe with information when the filence of the infured was, 
according to ^11 pra^ice, a proof that he had none to.commu« 
nicate.— (</) Tbefc principles which are, in general, abftraft 
propofitions of iqdifputahle truth, and are laid down with ad- 
nrarable ckarnefs and prccillop, will be found in the beginning 
€f this cbapfeff 

which 
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which his duty as governor forbade him to difclofcyor of con- 
cealing from the underwriters thofe things which it was ma- 
terial for tbem to know, and which jufticc would require 
him to communicate. It is faid, however, " that the cafe 
fo feldom happens, that little danger is to be apprehended 
from the example." — ^That fuch an infurance is without 
.example may be urged as one argument againft its legality. 
But if a contradl^ which is 'contrary to principles of public 
. convenieupe be once fanflioned by high authority, no man 
can forefee to what extent the mifchicvous principle may 
afterwards be .carried. — 3ut then it is alfo faid, '* ^t 
this objection coyl^ not, upon «ny ground of jufticc,* be 
made by an underwriter, who knew the infured to be go- 
yemor at the time he took the premium." — ^This goes to 
prove that an underwriter who takes a premium upon an 
infurance which he knows to be illegal, cannot ^fterw^rds 
objeft to the illegality of it. — ^This, as between the infurcr 
find the infured^ would undoubtedly be juft ; But princi- 
jples of public convenience demand that the juftice of 
tlie cafe, as between the parties, fhail fomctimes yield to 
a higher confi deration, namely, the probable operation 
of the precedent upon public morals, or the public in- 
tereft (a). 



T*. 



(a) Vid. flip. 49. 



CHAP, 



/ 



\ 



s • 




To 3 blDS Ob 13? IHH H i 



on 



STANFORD UNiy-SlTY m LIBRARY 



/ 



/ 



/ 



X 



/ 



* ■ 



